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This is my last President’s Message as I, like other 
lesser knowns on a more national scale, such as 

Millard Filmore and Benjamin Harrison, pass on to 
that most cherished position of Past President. But, 

before I go, I want to thank all of 
you for all your help and 
encouragement these past months. I 
want to especially thank the Board 
and our Executive Director, 
MaryBeth Wyatt, without whose 
help I could not have done it. I also 
want to thank the chairpersons and 
all the members of the CLE, the 

Death Penalty, and the Legislative 
committees for their tireless efforts in advancing the 
causes of ACDLA. On a personal note, I want to 
especially thank Michael Hanle, Richard Jaffe, John 
Lentine, Gar and Nettie Blume for all their support, 
help and prayers as I navigated some troubling personal 
waters during this time. As Michael and the other 
officers take the reins of ACDLA, I know our 
organization will be in great hands. 

A parting shot: Our role as criminal defense lawyers 
was summed up in the case of United States v. Wade, 
388 U.S.218 (1967) where Justices Harlan and 
Stewart, in their concurring opinion, stated: 

Law enforcement officers have the obligation to 
convict the guilty and to make sure they do not 

convict the innocent. They must be dedicated to 
making the criminal trial a procedure for the 
ascertainment of the true facts surrounding the 
commission of the crime. To this extent, our so 
called adversary system is not adversary at all; 
nor should it be. But defense counsel has no 
comparable obligation to ascertain or present the 
truth. Our system assigns him a different 
mission. He must be and is interested in 
preventing the conviction of the innocent, but 
absent a voluntary plea of guilty, we also insist 
that he defend his client whether he is innocent 
or guilty. The State has the obligation to present 
the evidence. Defense counsel need present 
nothing, even if he knows what the truth is. He 
need not furnish any witnesses to the police, or 
reveal any confidences of his client, or furnish 
any other information to help the prosecution’s 
case. If he can confuse a witness, even a truthful 
one, or make him appear at a disadvantage, 
unsure or indecisive, that will be his normal 
course. Our interest in not convicting the 
innocent permits counsel to put the State to its 
proof, to put the State’s case in the worst 
possible light, regardless of what he thinks or 
knows to be the truth. Undoubtedly there are 
some limits which defense counsel must observe, 
but more often than not, defense counsel will 
cross examine a prosecution witness, and 
impeach him if he can, even if he thinks the 
witness is telling the truth, just as he will 
attempt to destroy a witness who he thinks is 
lying. In this respect, as part of our modified 
adversary system and as part of the duty 
imposed on the most honorable defense counsel, 
we countenance or require conduct which, in 
many instances, has little, if any, relation to the 
search for the truth.

ACDLA President’s Message

Paul Young
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The authors’ thesis in this well researched 
book is that through mass incarceration and 

emphasis on social control we have created 
within our country an environment that is 
tantamount to a country within a country. And 
further, that by social stigmatization of former 
felons we have branded them with the proverbial 
scarlet letter that permanently deprives them of 
their dignity and curtail their chance of 
becoming responsible, functioning members of 
society. And as the authors point out, it is not 
just the current prison population that they are 
referring to, but anyone who has been convicted 
and been processed through the criminal justice 
system.

The authors are no rookies in this field. Mary 
D. Looman, Ph. D. is a psychologist with the 
Oklahoma Department of Corrections and a 
professor At the University of Oklahoma where 
she teaches in the OU Master of Criminal 
Justice Program. John D. Carl, Ph. D. is an 
assistant professor at the University of Oklahoma 
where he teaches in their criminology and 
criminal justice program. He has been a 
consultant with the Oklahoma Department of 
Corrections. This is his third book in the field.

The authors argue for a paradigm shift in the 
way we view mass incarceration. Combining 
both a psychological and sociological principles, 
with real life suggestions for reforming our 
approach to punishment, the authors weave 
together many stories of persons trapped in the 
never-ending cycle poverty, despair, substance 
abuse and crime. And most importantly, how 
our misplaced philosophy of mass incarceration 
and outgrowth of the 1980s “war on crime” has 
done little to impact crime rates, but has rather 
cost billions of dollars and millions of wasted 
lives. The major flaw in this philosophy was to 
view crime as a matter of social control, when it 
should have been viewed more as a public health 
crisis. It was this approach that resulted in the 

overpopulation problem we have now that is 
breaking budgets, fracturing lives and 
perpetuating a cycle of re-criminalization.

If you like statistics about our imprisonment 
culture, this book has it in abundance. The 
United States of America has 5% of the worlds’ 
population but 25% of the world’s prison 
population. 47% of the current prison 
population is incarcerated for non-violent 
property and drug-related crimes. In 2010, 
700,000 people were released from prison; 
within 3 years 59% will reenter prison. 64% of 
the jail population and 56% of the prison 
population have mental health issues. This last 
statistic is chilling: with budget cutbacks and 
reduced services we are literally dumping those 
in most need of help into a fractured system that 
is on the brink of collapse. 

The authors present numerous measures for 
reform including what I think is a suggestion 
that is neglected in most state department of 
corrections: a systematic, phased reentry 
program that assists prisoners in transitioning 
back in to society. This program should start 
months before a prisoner is released and should 
include assistance in securing identification 
documents (state ID, birth certificates, social 
security cards) , community support resources, 
information on treatment and counseling 
services, helping them locate medical care 
facilities, sources of clothing (Salvation Army, 
churches, etc) support groups and the like. 

As criminal defense lawyers we should always 
be cognizant of the consequences of incarceration, 
in particular how it has been a dismal failure in 
this State. Many gems of cold, hard facts, statistics 
and quotations contained in this timely book can 
and should find their way in sentencing hearings 
involving our clients. l
–––––– 
Reviewed by Russell E. Bergstrom
Attorney and ACDLA Board Member, Mobile, AL

RUSSELL’S BOOK CORNER*
“A Country Called Prison”

By Mary D. Looman and John D. Carr
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FROM MY PERSPECTIVE
By Mary Beth Wyatt, Executive Director

ANNUAL SEMINAR 

“Justice Must Be Won XXV: Trial Skills Boot Camp”

August 4-5, 2017

Island House Hotel

Orange Beach, AL 

JUVENILE SEMINAR

October 7, 2017

Huntsville, AL 

UPCOMING BOARD MEETING

The next Board meeting is set for Friday, August 4, 2017 

following the seminar and annual meeting. 

LEGISLATIVE DAY

ACDLA’s first Legislative Day was a huge success! 

We had an excellent turnout at the reception of legislators from 

both the House and Senate. ACDLA members were able to 

spend quality time with legislators discussing upcoming bills, 

and personally thanking them for ending judicial override.   

It is days like this that will help us to continue to build  

name recognition and relationships with our lawmakers  

in Montgomery.  Thank you to everyone who participated  

and worked to make this a success. 

“MEMBER GET A MEMBER”

Please remember the member get a member campaign  

is ongoing.  For every new member you sponsor your name  

will go in the pot to win $500.

Mary Beth Wyatt
Marybeth@acdla.org
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I walked in the door … late. The third day that week I 
had been late for work. Everyone in the office knew 

why I was late. All of those standing in the common 
area looked at me with that look; that look of 
disappointment and shame. Then, they all looked away. 
Silence. I could feel the temperature drop from the cold 
shoulders. My co-workers did not want to speak to me. 
They did not want to look at me. They did not want to 
be around me.

All but one. Because he was in recovery. He had been 
where I was. He knew the signs of alcoholism. The 
Alabama Lawyer Assistance Program had helped him a 
year before.  He knew what to do. He came up to me 
and suggested I go speak with my older brother about 
my drinking. My brother was also a lawyer whose office 
was across the street. At my co-worker’s insistence and 
with him by my side, I went to see my brother.

I had always looked up to my older brother and 
probably became a lawyer because of 
him. I timidly walked into his office and sat down. I 
told him that my co-worker suggested I talk to him 
about my drinking but, of course, I didn’t know why. I 
didn’t have a problem. And I desperately wanted my 
brother to agree. I needed him to tell me that I did not 
have a problem, I didn’t need to go to treatment, and 
that I wasn’t an alcoholic.

As we talked, I began to share my struggles. At first it 
was hard for me to even admit that I was struggling. 
But as we continued to talk, it became easier. After all, 
my brother knew when my struggles began. When I was 
sixteen years old.

I was going to a movie with some of my high school 
friends. When they came to pick me up, my dad called 
me over to give me a kiss goodbye. I was sixteen. My 
friends were watching. I was embarrassed. But I walked 
over to my dad and he kissed me goodbye.

We got to the theater, found some good seats and sat 
down, waiting for the movie to begin. The manager 
walked into the theater and called out one of my 
friends by name and told her to come to the office. I 
walked with her so she wouldn’t have to go alone.

When we got to the office, the manager said she had 
a phone call. As my friend talked on the phone, I could 
tell something was wrong. She hung up and told me we 

had to go to the hospital. They were taking my dad.
My dad had open heart surgery about two years 

earlier. I thought he must have had a heart attack so we 
rushed from the theater to the hospital. But when we 
arrived, my dad wasn’t there. So I called our house but 
a policeman answered the phone. As the officer was 
telling me to go to the hospital, out of the corner of my 
eye, I saw a stretcher. I recognized my dad’s pants. My 
mom and younger brother walking behind. I ran to 
mom and asked her if it was a heart attack. Her answer 
still rings in my ears. “No, he tried to kill himself.”

My dad was still alive. I got to see him. Tell him I 
loved him. Tell him to keep fighting. But in my mind, 
I knew he would not survive. I knew it was goodbye. 
So I kissed him, just like he had kissed me hours 
before.

I didn’t handle my father’s death well. I began to 
drink and tried to numb the pain his death caused. 
Even though I had done well as an undergraduate, 
graduated law school and passed the Bar, I was still 
struggling with my father’s death and by the time I sat 
down in my older brother’s office, my drinking was out 
of control.

Since my father’s death, my older brother had 
assumed the father role in our family. He listened to 
me talk about my struggles and my drinking. When I 
finished, he told me that I needed help and that he was 
going to take me to treatment so I needed to go home 
and pack my bag. I was stunned, but it was just the jolt 
I needed.

That was twenty-six years ago. July 18, 1990. My 
A.A. birthday.

Through recovery, I was able to learn to grieve and 
work through my anger. I was able to start living my 
life on life’s terms. I worked hard to re-gain the trust 
and respect of my co-workers. I went to my meetings 
and I learned how to cope with the struggles that led 
me to be an alcoholic.

Eventually, I married and had two children. As our 
family grew, we needed to look for a new house so one 
day, my husband and I drove around town looking at 
houses listed for sale and talking to our realtor on the 
phone.

That’s when I got the second call. Something was 

My Story of Struggle and Survival
Mary Turner Roberts, Turner Law Group, Tuscaloosa, Alabama
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wrong. I had to call my mom’s house. Again, a 
policeman answered the phone. Twenty-five years after 
my father’s death, my mother died in the same manner 
and in the same bedroom. 

I remember saying to my husband, Jim, I cannot go 
through this again. My husband said “Mary, you can 
and you will.”

I could not go back to drinking. I had to find 
another way to deal with the pain and anger. I found a 
group in Birmingham called Survivors of Suicide 
which I attended for a year until I started a Tuscaloosa 
version of the same group.  

As any survivor of suicide will tell you, the biggest 
struggle we face is trying to answer the question 
“why?” Why would our loved ones take their own 
lives? Why would my parents do this? I may never 
know the answer but I’ve found one common truth. 
Mental illnesses such as depression are dangerous and 
life threatening. And mental illness can affect anyone. 
Even lawyers.

In a 2014 report by CNN, lawyers were found to be 
3.6 times more likely to suffer from depression than 
non-lawyers. The report also quoted data from The 
Centers for Disease Control and Prevention which 
ranked lawyers with the fourth highest suicide rate by 
profession as compared to suicides in all other 
occupations and professions.

The very nature of our profession is extraordinarily 
stressful which often leads to depression and substance 
abuse. We have clients who bring us their problems 
expecting a quick fix or who look over our shoulder at 
everything we do. Partners and judges we have to 
please. A general public that constantly criticizes us. 
And a workload that seems to eat away at more and 
more of our free time every day. All of this wrapped in 
an adversarial process in which another 
lawyer is fighting against everything we do. 

Really, it is no wonder that lawyers are more prone 
to depression. And because we are supposed to be 
problem solvers, it’s no wonder we are less likely to get 
help, leading to more suicides.

I’m one of those lawyers who has suffered from 
depression. But after learning too late that my parents 
had suffered from depression and kept it hidden from 
the rest of us, I knew the danger of not seeking help. 
And I was not going to let the stigma of depression 
and mental illness shame me into doing nothing. In 
addition to the Survivors of Suicide Group, I sought 

counseling for my depression and soon, I was better.
 But I was also determined to use my experiences 

to help others. I became an advocate for the 
prevention of suicide. I began speaking at various 
mental health functions, lecturing at social work and 
psychology classes at the University of Alabama, and 
even going on the radio to discuss the need to fight 
the stigma of mental illness and to encourage friends 
and loved ones to seek help.

But I found even that was not enough when I 
discovered my older brother was also one of those 
lawyers who suffered from depression. 

It was July 18, 2011. My A.A. birthday. Seven years 
after my mother died and thirty-two years after my 
father died when I got the third call. My brother had 
texted his wife, telling her that he loved her and 
saying goodbye.

I was no stranger to the call. I knew what my 
brother’s text message meant. He had died by suicide 
just like my mother and father. What I didn’t know 
was that my brother was suffering from depression.

When I needed him to be there for me, to give me 
that jolt, to make me seek help, my brother was 
there. Every day I wish that my brother had walked 
into my office to talk to me about his struggles, his 
depression.

Fortunately, the signs of my alcoholism were clear 
and a friend told me to go talk to my brother. The 
signs of my brother’s depression were not clear and 
that’s one of the most frightening aspects of 
depression and mental illness – those suffering learn 
to cover it up to avoid the stigmatism.

Looking at the statistics I mentioned above, it’s 
clear that we, as lawyers, are more susceptible to 
depression, as well as alcoholism and substance 
abuse. We must do a better job of recognizing the 
signs in our fellow lawyers and encouraging them to 
seek help. And we must be on the forefront of erasing 
the stigma of mental illness.

Helen Keller said “Although the world is full of 
suffering, it is full also of the overcoming of it.” 

Our profession is an honorable, yet difficult one. 
There are many issues attorneys face which can lead 
to mental health crisis. Our profession is full of 
suffering but it is also full of the overcoming of it. 
Awareness, encouragement, and the type of assistance 
provided by the Alabama Lawyer Assistance program 
can help us overcome even more. �O
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2017 Seminar and Annual Meeting
“Justice Must Be Won XXV”

August 4-5, 2017
Island House Hotel, Orange Beach, Alabama

 (Speakers or Topics Subject to Change)

FRIDAY, AUGUST 4, 2017

12:00pm Registration

12:30-1:00pm Welcome – ACDLA President    
 Paul Young 

1:00-2:00pm  Ethics 

2:05-4:05pm  Theme and Theory – John Lentine

4:00pm Adjourn

SATURDAY, AUGUST 5, 2017

8:30am Welcome – ACDLA President  
 Paul Young

9:00-10:20am Voir Dire – Emory Anthony

10:20-10:30am Break

10:30-11:40am Opening – Wendell Sheffield

11:40am-1:00pm Awards Luncheon 

1:00-2:10pm  Direct – Nettie Blume and  
Elizabeth Glasscox

2:10-2:20pm Break

2:20-3:30pm Cross-Examination – John Lentine

3:30-3:40pm Break

3:40-4:50pm Closing – Michael Hanle

4:50pm Adjourn – Thank you for coming!

ACCOMMODATIONS:
Island house Hotel, Orange Beach, AL
To book your hotel room, please call

(251)981-6100
Booking ID # 2411611

Room Discount Ends: July 4, 2017

August 4-5, 2017
Island House Hotel, 
Orange Beach, Alabama 
Conference Registration: 334-272-0064 or  
on-line at www.acdla.org 
Early Bird Discount ends July 4th.

26650 Perdido Beach Boulevard   
Orange Beach, Alabama 36561
Reservations: (251)981-6100
Booking ID # 2411611 or  
AL Criminal Defense Lawyers
Room Discount Ends:  
July 4, 2017 

Approval has been requested from  
the Mandatory Commission  
on Legal Education of  
Alabama, for 9 CLE  
hours, including 1 hour  
of Ethics

THE ALABAMA CRIMIN AL  
DEFENSE LAWYERS ASSOCIATION

PRESENTS. . .

ÒJustice Must Be Won  
XXV: Trial SkillsÓ
2017 Seminar and  
Annual Meeting

At the 
BEACH!!
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REGISTRATION FORM
ACDLA 2017 SEMINAR AND ANNUAL MEETING

Please sign me up!

Name________________________________________

Bar Number ___________________________________

Phone_______________________________________

Email________________________________________

PLEASE CHOOSE ONE OPTION:  The seminar 
registration includes all breaks, the awards luncheon and 
emailed material.

___  $260 I am a member  

(If purchased before July 4, 2017)

___ $310 I am not a member 

___ $40 I am a life member, this covers Luncheon

___   $40 Spouse/Guest Individual Luncheon tickets (Any 

spouse or guest not registered for seminar)

___ Email material Free

___ Material on CD - $25 (must request by July 15th)

Total Enclosed________________

Method of Payment:

_________Check (Payable to ACDLA)

_________Amount Enclosed

Billing Zip for card _____________________________

Expiration Date________________________________

Credit Card #__________________________________

3-digit Security code_____________________________

Signature_____________________________________

Return this form to:

ACDLA, P.O. Box 2488, Clanton, AL 35046

For questions, contact Mary Beth Wyatt at  

334/272-0064 or Marybeth@acdla.org

Nearly every day on the listserve I see 
congratulatory messages for those lawyers 
who have “won” and whose clients have been 
found not guilty or guilty of a lesser offense, 
and that is as it should be. But, I think it is 
important to put a finer edge on that term, 
“winning”. If we believe what Justices Harlan 
and Stewart wrote and we embrace that as 
the real role of a criminal defense attorney, 
“winning” has a much broader meaning. By 
that standard every time one of us crosses a 
witness for the government, every time we 
file a motion to suppress evidence, every 
time we put twelve in the box, every time we 
stop a client from talking to the police, every 
time we demand proof beyond a reasonable 
doubt, we win. Maybe not in the traditional 
sense of the term, but in terms of the 
preservation of the rights of every individual 
as guaranteed under our Constitution, we 
win. So I respectfully suggest that we don’t 
keep score in the traditional sense, but rather 
keep score by the number of times we have 
been like doubled up fists, smashing the 
barriers to mercy, justice, equality and due 
process. We don’t often succeed at first, but 
we keep on. We may be bloody and tired but 
we keep on. We may be criticized and 
ridiculed but we keep on. We know that 
with each blow the resistance fades, the wall 
of injustice is weaker and “winning” is that 
much closer to being a reality. �O

Paul Young
President, Alabama Criminal Defense 
Lawyers Association

President’s Column 
Continued from page 1
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EYEWITNESS TESTIMONY 
TRIAL PLANNING & PREPARATION

By: Russell Bergstrom

Tell me if this sounds familiar:

COURT: State may call their next witness.

PROSECUTOR: The State calls Joe Rogers.

COURT: “Do you swear…so help me God?”

WITNESS: I do.

PROSECUTOR: Mr. Rogers where do you live, 
etc

PROSECUTOR: OK, now on June 13 of last 
year please tell the court what happened

WITNESS: Well, some guy came up to my car, 
pointed a gun at me and told me to get out of my 
car…

PROSECUTOR: Can you describe the man who 
robbed you that night on June 13, 2016?

WITNESS: Yes, he was black male, medium 
height and weight, no facial hair, wearing a grey 
hoodie and blue jeans…

PROSECUTOR: Do you see him in court today?

WITNESS: Yeah, he is sitting over there by his 
attorney.

PROSECUTOR: Are you sure that’s him?

WITNESS; Oh yes, I got a good look at him… 
I am certain that’s him!

PROSECUTOR: Let the record reflect that the 
witness has identified the defendant Ronald 
Geherd as the man who robbed him on the 
evening of June 13, 2016…

So, as defense counsel, now what do you do? 
Well, you cross examine the witness and try to 

discredit him or his story. Perhaps by 
re-questioning (and, inadvertently 
re-emphasizing) the witness about what happened 
that night, about his opportunity to view the 
assailant’s face, about what he was doing (or 
drinking?) before the incident…

Or consider this scenario: a young college 
coed is attacked in her apartment by a black male 
assailant. He keeps her trapped in her room for 
45 minutes during which he rapes her several 
times. She managed to escape. She goes to the 
local police station and gives the detective a 
description of her attacker. Using that sketch he 
then selects the mug shots of 6 potential suspects 
and has her identify her assailant. She picks one 
out. Later he has her come back to identify in a 
live line up several men matching the person in 
the photo array that she selected. She identifies 
her attacker, who is then arrested, tried for rape 
and sentenced to life in prison. 1

One would assume that over the course of the 
assault the victim got a good look at the 
attacker’s face. One would also assume that her 
description of her attacker and in the successive 
identification line-ups she would be both certain 
and accurate in identifying her assailant. One 
would assume that the assailant’s face is seared 
into the victim’s memory and there would be no 
way she could be mistaken. One would be 
wrong!

If this situation sounds familiar, it is because it 
is. The victim was Jennifer Thompson who 
misidentified Ronald Cotton as her attacker, with 
the result that Cotton spent 11 years in prison for 
a crime he did not commit. How could she be so 
wrong? She wasn’t the first, and certainly she 
won’t be the last. A psychological examination of 
why Ms. Thompson, or for that matter, any 
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victim of a brutal assault could Ð and are often 
wrong Ð is beyond the scope of this paper. What 
I want counsel to focus on is simply how as 
advocates we can better prepare for the 
eyewitness cases we handle, regardless of the 
charge. 

The obvious problem Ð for us as criminal 
defense attorneys -is that the eyewitness 
testimony is often accurate. But because it is, it 
doesnÕt mean it is flawed and we, as defense 
counsel, should wave the white flag and advise 
our client to cop a plea, or worse, give the 
witness a chance to repeat his story in trial.  

The truth of the matter is that eyewitness 
testimony is one of the overused and least 
understood aspects of criminal trials. Yet 
chillingly eyewitness identification is the single 
most common reason why defendants are 
convicted in America; often wrongfully. In his 
powerful book Convicting the Innocent: Where 
Criminal Prosecutions Go Wrong 2 Professor 
Brandon L. Garrett 3 studied the cases of 250 
defendants from the late 1980s through 2008 
who were subsequently exonerated and 
erroneous eyewitness identification was the main 
reason for the wrongful conviction in 190 of the 
250 cases (76%). Further, one study estimated 
that 84% of the defendants who have been 
exonerated by DNA testing were convicted on 
the basis of mistaken eyewitness testimony. 4

First, we should be aware of what the law is, 
presently, on this subject, in Alabama.  Second, 
we should expand our approach to trial 
preparation and incorporate the science of 
psychology in our preparation. Finally, we 
should consider getting professional assistance in 
getting ready for trial.

THE LAW

Unfortunately, the jurisprudence is not very 
helpful in guiding counsel as to the inherent 
dangers of eyewitness misidentification. The 
simple reason is the law trails the science in this 

area. The seminal Supreme Court in this area of 
law is Wade v. United States 388 U.S. 218 
(1967) where the court articulated the issues that 
may affect the accuracy of a witness 
identification: (1) the prior opportunity to 
observe the criminal act; (2) the existence of any 
discrepancy between any pre-lineup description 
and the defendantÕs actual description; (3) any 
identification prior to the lineup; (4) the 
identification by picture of the defendant prior to 
the line up ; (5) failure to identify the defendant 
on a prior occasion; and (6) the lapse of time 
between the alleged act and the lineup 
identification. While this is a good starting point, 
it does not clarify the issues and problems posed 
by suspect identifications.

The cases, both state and federal that has 
wrestled with this topic have for the most part 
focused on the manner in which the 
identification process took place, and less so on 
the inherent perils of the actual viewing of the 
defendant by the eyewitness on the earlier 
occasion.5 In focusing on the procedures used in 
pre-trial lineups and identification the courts 
have been concerned with whether or not the 
procedures were reliable, or became tainted, 
rendering subsequent identification inaccurate. 

For example, in Gilbert v. California, 388 U.S. 
263 (1967) the court disallowed an in-court 
identification as having been tainted by a pre-
trial identification where defense counsel had 
been absent. Of course, if the state can convince 
the court that the in-court identification has a 
source independent of the pre-trial procedure, 
the identification can be admitted. Any value 
Gilbert might have afforded was eroded in Kirby 
v. Illinois , 406 U.S. 682 (1972) where the court 
held that the right to counsel only extended to 
post-indictment lineups but not in pre-indictment 
lineups. And then in United States v. Ash, 413 
U.S. 300 (1973) the court held that the right to 

Continued on page 10
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counsel did not extend to photographic lineups, 
only live subject lineups further eroding the right 
to counsel in any pre-trial identification stage. 

However, where the eyewitness identification 
is crucial to the prosecution’s case a number of 
federal courts have allowed requested 
instructions dealing with the dangers of 
eyewitness identification: Escamilla v. United 
States, 429 U.S. 1099 (1977); United States v. 
Hodges, 525 F.2d 650 (7th Cir. 1975);  United 
States v. Holley, 505 F.2d 273 (4th Cir. 1975); 
United State v. Telfaire, 459 F.2d 552 (DC Cir. 
1972); People v. Hurley, 157 Cal. Rpts. 364, 369 
(1979) J, Hopper dissenting.

Whenever the question of eyewitness 
identification even comes up the trial judge’s 
response is to default to either (1) the witness 
was certain in his identification (therefore there 
should be no issue as to its accuracy) or (2) the 
accuracy of the identification is within the 
purview of the jury, therefore a general charge on 
witness testimony and reasonable doubt are 
sufficient.

Counsel should nonetheless preserve the 
record through pre-trial motions in limine to 
question the state’s use of their witness, timely 
object before he is called, and to argue at the 
charge conference that a specific instruction 
should be given to the jury regarding eyewitness 
testimony. If the legal authorities don’t lend 
support for these tactics, press an all the same 
using the psychological literature and research 
which can be found in abundance. 

THE SCIENCE 

 The process of observing, storing and 
recalling images, events or faces is a three step 
process that psychologists have described as 
encoding, retention and retrieval. At each of 
these 3 distinct phases, contamination can 
interfere with the specific process thereby 
affecting its accuracy. There is a vast amount of 
literature in scientific journals and papers 

available in this field. Most of the information 
here is taken from the book Eyewitness 
Identification, A Lawyer’s Resource for Expert 
Testimony 6

What factors affect the encoding phase? 
Environmental factors to begin with. Studies 
have shown that many factors affect how a 
particular event is encoded or recorded in our 
minds. Lighting, event complexity, event 
duration, event seriousness are all factors that 
affect to which one perceives and remembers a 
particular event. Of course, a victim to a robbery, 
like our first hypothetical, is a participant in a 
serious event. But emotional overlap, exigency, 
fear and stress all exert contaminating issues to 
the experience rendering a measure of error to 
his recording (encoding) the event upon which 
he will rely on in the third or retrieval phase. In 
fact seriousness negatively affects the ability of a 
witness to identify a perpetrator. 7

Cross-racial differences are another important 
factor in the encoding process. While there is no 
difference among racial or ethnic groups in their 
ability to identify events or things, studies have 
shown that identifying a person different from 
the race or ethnicity of the witness does 
negatively affect accuracy.

Other important factors that affect encoding 
include alcohol and chemical intoxication, stress 
and arousal, training, experience, whether the 
witness is a bystander or a victim, stereotypes, 
distraction and relative lighting. 

Interestingly, a witness’s confidence in his or 
her identification is often credited by jurors as 
persuasive in their decision to accept the 
identification, and yet a summary of the clinical 
studies in this area show that confidence and 
accuracy is tenuously related! 8

The second phase is retention, or storage of 
the memory. Here the interval between the event 
and the testimony, the number of time the 
witness is questioned, pre-trial publicity and 
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misleading post-event information can 
contaminate a memory, rendering it incomplete 
and inaccurate. So, the time factor between the 
offense and trial is often critical in questioning 
an eyewitness and the old defense saying “time 
is on our side” has merit. 

The retrieval phase is, of course most often 
the trial phase. But before we get there the 
damage- the erroneous memory or recollection- 
has been done. 

THE EXPERT

OK, so witness identification can be affected 
by the stress of the situation, environmental 
facts, culture, physical factors, contamination 
and age.  Where do we go from here? Well 
knowledge of the science and research in this 
area can be useful for purposes of cross-
examination. And where we can cast some doubt 
on the reliability of a witness, and argument for 
special jury charge can be made. But there is 
another step counsel can consider: securing an 
expert to educate the jury on the precarious 
nature of eyewitness identification. Of course, 
the Daubert threshold admissibility hurdle has to 
be met, but it is not a high bar. Simply put is the 
professional’s opinion based upon recognized 
and supported scientific basis and would her 
testimony support the trier of fact in 
understanding or determining an issue?

I have used a respected local psychologist to 
assist me in defending a man accused of robbery. 
The court granted the funding (the defendant 
was indigent) and we proceeded to a pre-trial 
hearing to determine the admissibility issue. 
After hearing the credentials and proffered 
testimony of the expert, the trial judge ruled that 
the ultimate reliability of the witnesses were to 
be decided by the jury and therefore our expert’s 
testimony was disallowed (a “default” decision). 
However, more research and science is evolving 
in this field. Many well-publicized exonerations 
of wrongfully convicted defendants have been a 

frequent topic in recent years. In this more 
enlightened atmosphere securing an expert on 
eyewitness identification is a more accepted trial 
strategy. Indeed more courts, typically federal, 
have gradually recognized the potential value of 
expert testimony on this subject; United States v. 
Mathis, 264 F.3rd 321, 339-340 (3rd Cir. 2001); 
United States v. Smithers, 212 F.3rd 306, 311-318 
(6th Circ. 2000); United States v. Moore, 786 
F,2d 1308, 1313 (5th Cir. 1986); United States v. 
Smith, 621 F. Supp 2d 1207 (M.D. Ala. 2009).

In summary the recommended approach in 
defending a case where the state’s principal 
evidence is an eyewitness counsel should follow 
all three paths: arm himself with the scientific 
knowledge in this field; prepare special jury 
charges directing attention to the inherent 
vulnerabilities of eyewitness testimony; and 
finally, secure an expert in the field of 
psychology with experiences in this area to 
present to the jury. 

FOOTNOTES: 
1 Taken from Picking Cotton: Our memoir of Injustice and 
Redemption by Jennifer Thompson-Cannino and Ronald 
Cotton, St. Martin’s Press, 2009
2 2011 University of Harvard Press
3 Professor of Law, University of Virginia School of Law
4 Actual Innocence: Five Days to Execution and other Dispatches 
from the Wrongfully Convicted, Barry Scheck, Peter Neufeld & 
Jim Dwyer, Doubleday Books, 2000, Barry Scheck, et al
5 Wade 388 at 241
6 Roger L. Terry, Xlibris Corporation, 2008
7 Leippe M.R, Wells G.L. and Ostrom T.M. Crime 
Seriousness as a determination of accuracy of eyewitness 
identification, Journal of Applied Psychology, 63: 345-351
8 Terry, Eyewitness Identification, page 177

–––––––
The author, Russell E. Bergstrom (B.S. 
Criminology, Florida State University 1975; J.D. 
Loyola University School of Law, New Orleans, LA 
1978) practices criminal defense in Mobile, AL and 
has been a member of ACDLA since 2004 and on 
the ACDLA Board of Directors since 2012
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ACDLA LEGISLATIVE UPDATE   

As the 2017 Legislative session quickly winds 
to a close, I am proud of the hard work the 

Legislative Committee and ACDLAÕs lobbying 
team, Ted Hosp, Edward OÕNeal, and Bethany 
Penick, put forth over the past 5 months.  
Beginning in January, we began to discuss the 
legislative agenda and started looking at pre-filed 
bills.  We met as a committee at the Death 
Penalty Seminar and formulated an agenda and a 
plan to address the big ticket items, including 
Judicial Override, Fee Cap Waivers, 
Expungements, and several others.

Much like last yearÕs session, this one was 
quickly consumed by talks of impeachment and 
how to proceed with that process. The House 
began discussing articles of impeachment and 
the Senate undertook the process of 
promulgating rules and procedures to handle an 
impeachment trial.  After nearly 2 months of 
political wrangling, Governor Robert Bentley 
resigned on April 10, 2017.  The departure of 
the governor allowed a logjam of legislation to 
begin flowing.

One of ACDLAÕs primary objectives was the 
introduction and passage of a bill eliminating 
judicial override in Alabama.  In January 2015, 
the United States Supreme Court held that 
FloridaÕs judicial override statute was 
unconstitutional in Hurst v. State of Florida, 
2015 WL 4747983 (2015).  ACDLA was 
involved in numerous discussions during the 
2016 legislative session about eliminating judicial 
override but there was very little support for the 
idea.  Things began to change early in 2017 with 
the introduction of House Bill 32 (Rep. 
England) and Senate Bill 16 (Sen. Brewbaker).  
Both which sought to eliminate judicial override 
and both received bipartisan support from a 
growing number of legislators.  Rep. EnglandÕs 
bill also required a unanimous (12-0) jury verdict 
before the trial court could impose a death 

sentence.  Both bills were given favor treatment 
in their respective Judiciary Committee.  The 
requirement of a unanimous jury verdict for 
death created considerable tension in the State 
House and threatened to derail the bill.  In an 
effort to obtain passage of the bill, Rep. England 
agreed to remove the unanimity requirement 
from HB 32 on the House floor.  This ultimately 
allowed the House to consider and pass SB 16.  
Lieutenant Governor Kay Ivey was sworn in as 
the 54th Governor of Alabama on April 11, 
2017.  Her first official act was to sign into law 
Act 2017-131 officially doing away with judicial 
override in the State of Alabama.  

The Legislative Committee went into the 2017 
session with the goal of continuing to push for 
legislation to allow the payment of court 
appointed fees in excess of the statutory cap in 
cases tried to a jury verdict.  ACDLA again 
partnered with Senator Whatley (SB 116) who 
has been very supportive of the legislation.  This 
year we also partnered Representative Beckerman 
(HB 243) instead of Rep. Jim Hill from St Clair 
County.  Similar to the 2016 legislation, ACDLA 
was attempting to seek passage of legislation that 
would allow the trial court or the director of 
OIDS to authorize 2x the statutory cap in any 
felony case tried to a jury verdict.  Both bills 
received favorable treatment through their 
respective Judiciary Committees.  Rep. 
BeckermanÕs bill stalled on the House floor where 
it failed to gain sufficient votes.  Sen. WhatleyÕs 
bill was amended on the Senate floor, in a 
compromise, to only permit the fee cap to be 
waived in Class A felony cases tried to a jury 
verdict.  Upon successful passage in the Senate, 
SB 116 passed through House Judiciary and is 
pending a vote on the House floor.  If the bill 
receives a favorable vote by the House, it would 
be on itsÕ way to the Governor for signing.  We 
are hopeful the bill will receive favorable 
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treatment during the final days of the legislative 
session.  

In a surprise move, Senator Figures (SB 74) 
and Representative Weaver (HB 182) 
introduced legislation that would authorize the 
trial court or the director of OIDS to allow the 
payment of court appointed fees in excess of the 
statutory cap in guardian ad litem cases.  The 
current cap is $2,500.00 and these bills would 
allow the payment of double the statutory cap 
or $5,000.00 in certain juvenile dependency 
cases for guardian ad litems representing 
children.  Both bills received favorable treatment 
in their respective Judiciary Committees.  HB 
182 has not been considered by the full House.  
SB 74 is currently waiting consideration by the 
full House.  If successfully passed by the House, 
the bill would be forwarded to Governor Ivey 
for signing.    

The Legislative Committee had hoped to 
further amend the Expungement Statute (15-
27-1 et seq.) to include some Class C and Class 
D felony convictions.  Rep. England pre-filed 
HB 28 which would have allowed expungement 
of convictions for misdemeanor criminal 
offenses, traffic violations, or municipal 
ordinance violations and certain Class C and 
Class D felony convictions, including those 
adjudicated as youthful offender, under limited 
circumstances.  Although the bill had some 
early supporters, it never attracted enough 
attention to get out of the Senate Judiciary 
Committee.

The month of May has been consumed by 
the Fair Justice Act, SB 187, introduced by 
Senator Ward.  SB 187 would amend the 
provisions of Rule 32 as it relates to death 
penalty cases.  In all cases in which a defendant 
has been convicted of capital murder and 
sentenced to death, any Rule 32 petition would 
be required to be filed within 365 days of the 
filing of the defendantÕs merit brief in the direct 
appeal.  ACDLA has vigorously opposed this 
legislation.  Mike Winter and myself appeared 

and testified in opposition to the legislation 
during a public hearing in the House Judiciary 
committee.  Chris Daniel met with Rep. 
Faulkner in an effort to educate and provide 
him with ACDLAÕs concerns about the 
legislation.  The Legislative Committee has even 
proposed amendments to the current legislation 
that would make it less onerous and damaging 
to death penalty litigants.  Although the 
legislation is mostly negative, it does create a 
statutory right to counsel in death penalty Rule 
32 proceedings and would eliminate the fee cap 
in those cases.  ACDLA continues to oppose the 
legislation and remains vigilant in our efforts to 
amend or defeat the bill.  

Once again Senator Orr (SB 160) introduced 
a bill to radically amend the DUI statute.  
While still in the Senate Judiciary Committee, 
an amendment was introduced that essentially 
gutted the original legislation and replaced it 
with a revamped version of the current DUI 
statute.  Following the amendment, the bill was 
been placed on the back burner where it quietly 
died.  There were a number of other pieces of 
legislation that ACDLA paid close attention to 
during the 2016 legislative session.  ACDLA 
attempted to garner support for legislation 
amending the judicial override statutes without 
success.  Efforts to clean up the prison reform 
legislation enacted in 2015 (including the 
UPOM 1 issues) were unsuccessful in large part 
due to the blowback from members of the 
legislature who thought the reforms went too far 
the first time.

The Legislative Committee remains active in 
the pursuit of legislation that benefits the 
membership and the individuals that we 
represent on a daily basis.  Your support and 
involvement is important in moving the goals 
and objectives of the organization forward.  If 
you are interested in getting involved in the 
legislative committee, please contact Chair 
Michael P. Hanle at 205-930-9717 or at 
mhanle@rjaffelaw.com �O
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MEMBERSHIP APPLICATION 
2017 New Member/Membership Renewal 

 
 

 
 

Check membership category above. Complete this form, print and mail it, along with your check, to:  
ACDLA, PO Box 2488, Clanton, AL 35046 or go to http://acdla.org and join online.  
 
Name: _____________________________________________________________________________________ 
 
Address: __________________________________________________________________________________ 
 
City: _____________________________________State: _______ Zip: ______________________________ 
 
Phone: _______________________________________ Fax: _______________________________________ 
 
E-mail: ____________________________________________________________________________________ 
 
Declaration of Employment: 
I am not employed in any way by a law enforcement agency, a District Attorney or as a full time judge.  
Signature: ______________________________________________ 
 
Authorization to Communicate: 
I give ACDLA permission to communicate with me via US mail or by electronic format (including email 
and facsimile) information regarding membership, CLE events and other information related to criminal 
defense work. Signature_______________________________________ 
 
Method of Payment:   
☐  Check Enclosed in amount of 
$______________________ (Payable to 
ACDLA) 
 
*This membership  
will expire on December 31, 2017 
 

 
 
 

☐$75 New Lawyer – (Member of bar 0-2 yrs) 
☐$150 Regular Member – (Member of bar 3-10 yrs) 
☐$200 Regular Member – (Member of bar 11+ yrs) 
☐$150 Associate – (Paralegals, vendor, experts & investigators) 
☐$15 Student- (Current law student) 
☐$600 Presidents Club – (Free Registration – Summer Seminar) 
☐$7,500 Lifetime membership – (7,000 lump sum or $1,500/then $1000/yr; no more dues or 
registration fees for events)  

☐ VISA 
☐ MasterCard 

 
Credit Card Number: ____________________________________ 
 
Name on Card: ___________________________________________ 
 
Billing Address: _________________________________________ 
 
Exp. Date: ________________ 3-Digit Security Code_________ 
 
Signature: _______________________________________________ 
 

MEMBERSHIP APPLICATION
2017 NEW MEMBER/MEMBERSHIP RENEWAL

n� $75 New Lawyer – (Member of bar 0-2 yrs)

n� $150 Regular Member – (Member of bar 3-10 yrs)

n� $200 Regular Member – (Member of bar 11+ yrs)

n� $150 Associate – (Paralegals, vendor, experts & investigators)

n� $15 Student- (Current law student)

n� $600 Presidents Club – (Free Registration – Summer Seminar)

n� $7,500 Lifetime membership – ($7,000 lump sum or $1,500/then $1000/yr; no more dues or

registration fees for events)
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MEMBERSHIP APPLICATION
2017 NEW MEMBER/MEMBERSHIP RENEWAL

CONTINUED

IMPORTANT NOTE: These funds WILL NOT be used to fund political campaigns, only to offset legislative 
program expense. Please make all checks payable to ACDLA, P.O. Box 2488, Clanton, AL 35046. Visa and 
Mastercard are accepted offline. Just complete the form below.

Legislative efforts cost money. If you can make a separate donation to ACDLA for its Lobbying
activities, please include this donation with your dues:
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ACDLA 2017 Board of Directors Contact Information

DISTRICT VICE PRESIDENTS

DISTRICT 1
Patrick M. Tuten
Attorney
229 East Side Square
Huntsville, AL 35801
256-536-6881
e-mail: ptuten@tutenlegal.com
 DISTRICT 1
Brian M. White
White & Oakes, PC
P.O. Box 2538
601 Johnston St. SE
Decatur, AL 35602
256-355-1100
e-mail: bmwlaw@whiteandoakes.com
DISTRICT 2
Justin K. Forrester
Forrester Law LLC
300 Richard Arrington Jr. Blvd. N
Ste. 301
Birmingham, AL 35203
205-521-0011/205-521-0021
e-mail: jkf@forresterlawllc.com 
DISTRICT 2
David L. Johnston Jr.
Brooks Harmon & Johnston, LLC
P.O. Box 67
Anniston, AL 36201
256-235-1995/256-238-8368
e-mail: dlcjohnston@bellsouth.net

DISTRICT 3
George B. Bulls, II
George B. Bulls, II P.C.
2801 Althea Street
Tuskegee, Alabama 36088
334-727-1074/334-727-1639
e-mail: g.bullsii@gmail.com
DISTRICT 3
Mike Winter
Winter Legal Strategies LLC
300 Water St. #300-A
Montgomer, AL 36104
334-263-5787
e-mail: MikeWinter@WinterLegal.net
DISTRICT 4
Russell Bergstrom
955 Dauphin Street
Mobile, AL 36604
251-433-4214
e-mail: rebmouthpiece@aol.com 

DISTRICT 4
Derek C. S. Rose
The Rose Law Firm, P.C.
P.O. Box 129
Daphne, AL 36526
251-431-4967/251-517-0333
e-mail: droseattorney@bellsouth.net
DISTRICT 5
“Sonny” Henry Theodore Reagan, II
125 East College St
Enterprise, AL 36330
334-347-0843
e-mail: sreagan@reaganlegal.com 
DISTRICT 6
Allison Taylor
714 Greensboro Ave. Ste 519
Tuscaloosa, AL 35401
e-mail: ataylor@tcpdo.com

The following persons were elected  
to serve as officers and board members  
at the 2016 Summer Seminar and  
Annual Meeting

OFFICERS

PRESIDENT
Paul A. Young
P.O. Drawer 311368
Enterprise, AL 36331-1368
IMMEDIATE PAST PRESIDENT
Hays Webb
Turner & Webb, PC
P.O. Box 21329
2312 University Blvd.
Tuscaloosa, AL 35402
Phone: 205-247-5011
Fax: 205-247-5669
e-mail: hays@turnerwebb.com
NEXT PAST PRESIDENT
William Herman Broome
Attorney
P.O. Box 1952
1110 Wilmer Ave. 36201
Anniston, AL 36202-1952
Phone: 256-238-8744
e-mail: BroomeNotGuilty@aol.com
 PRESIDENT-ELECT
Michael P. Hanle
Attorney
1330 21st Way South, Ste. 200
Birmingham, AL 35205
Phone: 205-930-9717
e-mail: hanlelaw@bellsouth.net
Phone: 334-347-0843
e-mail: paylaw2010@gmail.com 
VICE PRESIDENT
Wendell Sheffield
Sheffield and Lentine
Phone: 205-328-1366
e-mail: rws@sheffieldlentine.com 
SECRETARY
Ronald W. Smith
229 East Side Square SE
Huntsville, AL 35801
Phone: 256-517-8658
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