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Bruce Harvey
to Speak at
Summer Seminar

amous or infamous — you
F decide. ACDLAs keynote

speaker at this year’s 2005
Summer Seminar and Annual
Meeting will definitely keep you
on the edge of your seat. Atlanta
criminal defense lawyer Bruce
Harvey will bring ACDLA
members his version of dealing
with the media through a series
of interactive multi-media pre-
sentations. Bruce will demon-
strate the “Do’s and Don'ts” of
media interviews through vivid
video clips of his own media
encounters. You won't want to
miss this unique “show and tell”
demonstration set for Saturday
morning, June 25.

Bruce Steven Harvey is a
Georgia native and is a graduate of The University of Georgia
School of Law. He was admitted to the Georgia Bar in 1977 and
for nearly 20 years has practiced criminal defense work. Bruce has
worked on a number of high profile national cases in his career,
including State v. Tokers (subject of the Robin McDonald book —
“Secrets Never Lie”), State v. Ray Lews, et. Al and United States v.
Steve Kaplan (the so-called “Gold Club” case.) His most recent
high profile client is Dr. Barton Corbin, the Atlanta dentist
accused of murdering his wife and former girlfriend. Bruce Harvey
is a former President of the Georgia Association of Criminal
Defense Lawyers, a fellow of the American Board of Criminal

Keynote Speaker Bruce Harvey
shows off one of his favorite dragon
tattoos. Photo courtesy of Creative
Loafing, Atlanta.

(Continued on page 4)
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President’s Column

By Jim Roberss, Tuscaloosa, AL

hen I began my term as President

of our Association and addressed

the membership at our annual
meeting, [ stated that my primary goal was
for our Association to become a significant
player in the legislative process. While
ACDLA had experienced significant growth
in the previous few years, the Association
had not been very involved in legislative
activities. However, it was clear to me that
to become a stronger voice for criminal defense in this state, we
had to increase our involvement in legislative affairs. We set
out a long-range strategy for a slow and steady increase in leg-
islative activities to coincide with the continued growth of our
membership.

The first step in that process was for the Association to
take advantage of opportunities for special legislative training
available through the National Association of Criminal Defense
Lawyers. The Board authorized participation in the NACDL
legislative training seminar for Board members John Robbins
and Bill Blanchard. At this seminar, Bill, our Legislative
Committee Chair, learned that one of the most important fac-
tors in creating an effective legislative program is the level of
participation in that program by an association’s membership.
To that end, Bill compiled a survey to gauge the membership’s
interest in these matters and willingness to participate in legisla-
tive activities. The survey was published in a previous issue of
The Guardian and a number of you responded with your will-
ingness to help. Following the survey, Bill, with the Board’s
approval, began developing different subcommittees to the leg-
islative committee. In January, we took another step toward
improving our legislative efforts by retaining the services of a
legislative watch service. We were slowly making progress in
improving and increasing our legislative efforts until February
2, 2005.

When Attorney General Troy King issued the Opinion that
ceased overhead payments, we went from baby steps to giant
steps. Even though our membership had not reached the size
the Board believed necessary to retain a lobbyist, the Board rec-
ognized that in the face of the overhead emergency, drastic steps
had to be taken. Therefore, for the first time in the history of
ACDLA, we hired a lobbyist, Amy Herring. Hiring Amy was
just the beginning of this accelerated learning curve. On Amy’s
advice, we also sought for the first time to introduce our own
legislation. Just after General King’s opinion was released, the
Board authorized, as part of the ACDLA response plan, the cre-
ation of an “Overhead Task Force.” Eighteen ACDLA mem-
bers from across the state were appointed to this task force and
volunteered their time and efforts to help rewrite House Bill

ACDLA President
Jim Roberts

408, the bill to reinstate overhead.

Our next giant step toward increasing our legislative efforts
was becoming a recognized presence at the State House.
Bringing Amy on board increased our visibility, but a greater
presence was required to attend committee meetings and to
confer with representatives. A number of ACDLA members,
including Claude Patton and Scott McNally, joined Bill and me
in representing ACDLA when our substitute version of H.B.
408 was heard by the House Judiciary Committee and in meet-
ing with members of that committee after that hearing. Our
efforts led to an informational meeting to examine the overhead
issue called by Ranking Minority Member Steve McMillan. As
an example of our new presence at the State House,
Representative McMillan requested two representatives from
our Association attend this meeting.

In a very short period of time we have gone from being a
virtually unknown group at the State House to being a presence
capable of submitting legislation and brokering a unanimous
favorable report from the House Judiciary Committee. Our
sudden rise came as a surprise to many of the more experienced
watchers of the Alabama legislature. However, work remains to
be done. This legislature was most notable for its lack of pro-
ductivity. House Bill 408 is a victim of a legislature that barely
produced any legislation. As I write this column, it appears we
are headed to a special session and ACDLA is working toward
that end. Hopefully, H.B. 408 will be passed before the sum-
mer ends.

The accelerated growth of our legislative efforts brought
about by General King’s opinion, has been quite a learning
process for me. I came to a troubling understanding: The legis-
lators may pass the laws that create and fund our system, but
they do not understand what we do, how our indigent system
works, or to whom the money goes. While I was lamenting the
lack of understanding by the legislators, Amy pointed out that
this really should not be surprising. The legislature is woefully
short of lawyers. Our representatives are teachers, realtors, doc-
tors, etc. Just as I don’t know a lot about running a car lot,
they don't know much about the criminal justice system. As we
worked to get H.B. 408 “out of committee,” we found our-
selves in the role of educator, explaining how the money spent
on indigent defense is earned and paid, to whom the money is
paid, when it is paid, and what kind of cases and clients are
represented by the lawyers paid from these funds. We spent a
great deal of time educating the members of the House
Judiciary committee about the workings of our indigent defense
system.

We also learned that there is a great deal of sentiment
within the legislature for a revamping of our indigent defense

(Continued on page 4)




THE GUARDIAN PAGE 3

The Guardian is published by the:
Alabama Criminal Defense
Lawyers Association
PO Box 1147
Montgomery, AL 36101
(334) 272-0064
Publication Committee Co-Chairs:
Joe Van Heest
Email: joe_van_heest@fd.org
Jim Roberts
Email: TideSteel@aol.com

Editor: Ann Cooper

The ACDLA welcomes articles of interest
from qualified professionals. Submit articles
by email to:
annscooper@hotmail.com or on 3.5”
diskettes. Typewritten double-spaced hard-
copy should accompany any submission on
disk. ACDLA will also consider for publica-
tion articles which have appeared else-
where. ACDLA reserves the right to select
and edit material for publication.

The views expressed by authors are not
necessarily the views of the ACDLA nor is
the printing of advertising meant to imply

an endorsement of those
services or products.

©2004 by the Alabama Criminal Defense
Lawyers Association

Guardian Deadlines
March 15, 2005
May 15, 2005
July 15, 2005
September 15, 2005
November 15, 2005

Send camera-ready copy with
payment to the ACDLA office.

To order resources, send a note on your
letterhead describing the specific item you
would like to order with
your check to:

ACDLA
PO Box 1147
Montgomery, AL 36101

Please notify the ACDLA office immediately
of any changes in your contact information.
If you are not on the ACDLA email
discussion group and you would like to
be, please send your name and email
address to
annscooper@bellsouth.net

FROM MY PERSPECTIVE

By Ann S. Cooper, Executive Director

SUMMER SEMINAR NEARLY HERE
At this writing, we are just weeks away from what promises to be one of our best Summer
Seminars yet. While Hurricane Ivan wrecked havoc on Gulf Coast area hotels, our seminar
site suffered only minor damage. The Pensacola Hilton Garden Inn re-opened last December
and its staff is ready to serve. If you have not already made your reservation at the hotel,
please call them right away! There are just a few rooms left at the discounted rate of $189-
209. Call 1-866-916-2999 and ask for the ACDLA rate. The seminar runs from Thursday
through Saturday, June 23-25, 2005. Please see the agenda and speaker line up in this issue of
The Guardian.

NOT TOO LATE TO REGISTER
If you have not registered for the 2005 Summer Seminar and would like to attend, just call
Ann Cooper at 1-334-272-0064. Visa, MasterCard and Checks are accepted and registration
materials are included in this issue of 7he Guardian. Registration is $350 per person. You
may also register at www.acdla.org and click on “Seminars.” Select the seminar brochure and
print it out for faxing or mailing into ACDLA.

LEGISLATIVE PROGRAM
As President Roberts stated in his article in this issue of The Guardian, ACDLA began an
official legislative program this year to address the overhead crisis. We hired a lobbyist and
subscribed to various legislative services so that we could have as many resources in place to
help. All these activities cost money. As we progress into possible special sessions, as well as
the 2005 Regular Session, we can expect our expenses to rise. With these growing financial
needs in mind, your Board of Directors voted to adopt an optional donation check-off for the
2006 dues statements. Because this would require a bylaws change, you will have an opportu-
nity to vote for this check-off donation at the June 24 Annual Meeting.

ANNUAL MEETING - JUNE 24, 2005
In keeping with ACDLA tradition, the 2005 Annual Meeting of ACDLA will be held on
Friday morning of the Summer Seminar. The meeting will run from 9:30 until 10:30 a.m. and
will feature a year-end wrap up from President Jim Roberts, as well as a legislative overview by
ACDLA lobbyist, Amy Herring. ACDLA members will be asked to vote on an “optional” dues
statement check-off to fund our new legislative program. This donation option, if passed by
the membership, would appear on the 2006 dues statements going out November 1. The
donation check-off would be strictly optional to members and is not PAC funds. None of the
funds collected could be used for election campaigns, but would be used to offset lobbyist fees
and legislative meeting expenses associated with our new legislative program.

MEMBERSHIP - NOW MORE THAN EVER
Since the overhead crisis began, many criminal defense lawyers around the state have joined
the fight to save overhead by joining ACDLA. There are still many, many more non-member
lawyers that should be. Our best estimates are that approximately 1,200 criminal defense
lawyers in Alabama are not members. We can change this. Will you help? Tell your peers
about ACDLA and our battle to salvage overhead. In the months ahead we will be expected
to join forces with other sister organizations to address the long-term needs of our state’s indi-
gent defense crisis. We need everyone with us. An application form is included in this issue of
The Guardian or you may go on-line at www.acdla.org and click on “About ACDLA” for
more membership information.

In the meantime, we need to stay united. The battle to save our indigent defense system is
not over.

Ann Cooper
annscooper@bellsouth.net
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Bruce Harvey to Speak

at Summer Seminar
(Continued from page 2)

President of the Georgia Association of
Criminal Defense Lawyers, a fellow of
the American Board of Criminal
Lawyers, and longtime National
Association of Criminal Defense
Lawyers member. He is a frequent lec-
turer at continuing legal seminars
around the country.

Along with Bruce Harvey, the list
of Summer Seminar speakers includes
some of the country’s biggest names and
brightest minds in criminal defense
today:

B “Forensics: Junk Science vs.
Real Science”
Attorney and Forensic Scientist, Dr.
Frederic Whitehurst, Bethel, NC, for-
merly the FBI’s highest rated explo-
sives residue expert, explains what is
real science and what is real junk in
forensics. In 1997 he testified con-
cerning FBI laboratory failures before
the House and Senate Judiciary
Committees of the U.S. Congress. He
has testified numerous times as an
expert in analytical chemistry of
explosives, plastics and lubricants. He
will provide you with an A to Z that
all attorneys and investigators need to
know.

B “Quality Control Issues in Forensic
Labs: How the Defense Can Attack”
Coupled with Dr. Whitehurst’s pres-
entation is Dr. Janine Arvizu’s presen-
tation dealing with quality control
issues in today’s forensic labs. Learn
what to challenge in lab evidence —
from gunshot residue to blood spat-
ters. Dr. Arvizu joins us from New
Mexico where she is a well-known
lecturer on forensic lab issues for the
defense. Hear Janine tell how to find
the ‘red flags in forensics.’

B “Opening Statements”

Attorney and Professor of Law, Lisa
Monet Wayne, comes to us from the
University of Colorado, School of
Law, Denver, CO to talk about the
initial impact of your opening state-
ments and how to make them work.

“Closing Statements”

There’s power in the final arguments.
Nashville, TN defense attorney
Richard McGee explains the art of
seizing that power and making it
yours. Richard will reveal the art of
integrating the theory or theme analy-
sis into the entire case through to the
close.

B “Legal Ethics — What Modern

Lawyers Can Learn from the Past”
Professor Carol Rice Andrews of the
University of Alabama, School of
Law, Tuscaloosa, AL will lead you
through ethics from an entirely fresh,
new approach—from the past.

(1 Hr. Ethics CLE)

B PLUS MANY MORE:

Marion Chartoff, Attorney at Law,
Montgomery, AL —
“State and Federal Updates”

John Lentine, Sheffield, Sheffield and
Lentine, Birmingham, AL —

“Theories and Themes: Throughout the
Trial”

Jimmie Fisher, I'T Specialist, Federal
Defenders, Middle District of AL,
Montgomery, AL — “Computer
Technology in the Courtroom”

Dean John Carroll, Samford
University, Cumberland School of
Law, Birmingham, AL — “Sentencing
Issues”

Steve Glassroth, Attorney, Glassroth
Law Firm, Montgomery, AL —
“Power, Passion and Persuasion: Telling
the Defense Story Using Imagery

and Emotion”

Dr. Bernadette Grant, Mobile, AL —
“Jury Selection” @

PRESIDENT’S

COLUMN
(Continued from page 2)

system. A number of representatives
insisted on a sunset provision in H.B.
408 to insure that all interested parties
would return to the table in the future
and work on a long term “fix” to our
system. Many legislators inquired
about the effectiveness of the contract
system and public defender system.
There has been some interest in dis-
carding “overhead” and increasing
hourly rates. It is far too early to tell
what restructuring will take place, but
it appears that some restructuring will
happen. ACDLA has positioned itself
to have a part in any restructuring
efforts.

Finally, we have learned that a
continued and increased involvement
in legislative matters is absolutely nec-
essary for our future success. We can-
not lose the ground we have gained.
Therefore, it is more imperative than
ever that we increase our numbers so
that we can continue to employ our
lobbyist. We will also be proposing
an amendment to the by-laws (includ-
ed in this issue) that will allow us to
request an annual voluntary assess-
ment to fund our legislative program.
Most of all, we will need a continued
commitment from our membership to
support these efforts.

Circumstances may have forced
us to exchange our baby steps for
glant steps, but the result is that
ACDLA has become the state’s most
recognized voice for criminal defense
lawyers and issues. Even at the State
House. We need the support of all of
you to insure that doesn’t change and
to keep moving forward. @

Jim Roberts
TideSteel@aol.com
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Challenging The Certificate of Analysis Statute
Section 12-21-30 ET Sequel of The Code of Alabama

By Bill Kominos, Ozark, AL

person performing an analysis or an examination of any lab-

oratory operated by the Alabama Department of Forensic
Science in order to lay the proper predicate of his expertise an
authority before the court could receive testimony regarding the
results and conclusions of his analysis. The toxicologist was then
subject to routine cross-examination by Defendant's counsel
regarding his qualifications, the method used in the analysis of the
substance in question, including all aspects regarding the chain of
custody and safekeeping of the evidence, and the scientific reliabili-
ty of the tests used in performing the analysis. However, in 1995
this procedure changed drastically. The Alabama Legislature as
guardians and good stewards of the taxpayers' money decided that,
in light of the State's financial woes, to put a stop to this cumber-
some and obviously expensive procedure by enacting Title 12-21-
300 et sequel of the Code of Alabama. This statute made it possi-
ble for the Prosecutor to offer a Certificate of Analysis in lieu of
appearance and testimony of the person performing the analysis or
examination.

In order to be completely fair to the Defendant, the
Legislature also enacted 12-21-301 of the Code of Alabama which
states that the Notice of Intent to Offer Proof by Certificate of
Analysis must be given to the Defendant no later than 40 days
prior to the commencement of the trial.

Section 12-21-302 was obviously enacted to prohibit defense
lawyers from issuing a subpoena to the toxicologist who performed
the analysis or examination without first making a written request
to the trial judge stating in writing that the requesting party intends
in good faith to conduct a cross examination. The court could
grant the request for a subpoena is granted by the court and the
requesting party subsequently fails to conduct a cross examination
in a manner previously certified to, the court shall assess against the
requesting party, all necessary and reasonable expenses incurred for
the attendance in court for the certifying witness.

In Hale v. State, 848 s0.2d 224 (Ala. 2002) the Defendant
objected to the offer of a Certificate of Analysis by the State on the
sole ground that the State had failed to prove the requisite chain of
custody and thus it failed to establish a proper predicate for the
admission of this evidence. The court in Hale curiously stated that
the Hale did not challenge this evidence on the ground that Section
12-21-300 was unconstitutional either because it shifted the burden
of proof to him, Mullaney v. Wilbur 421 US 684, 95 s.ct 1881, 44
Led.2d 508 (1975), or because it violated his right to confront wit-
nesses against him, citing California v. Green 399 US 149, 90S.Ct.
1930, 26 L.Ed.2d 489 (1970), or because it violated any other con-
stitutional guarantee. The court affirmed Hale’s conviction but left
unanswered the issue of whether or not Section 12-21-300 can be
successfully challenged on other constitutional grounds such as the

Prior to 1995, Prosecutors had to introduce as a witness the

confrontational clause of the Sixth Amendment of 7he United
States Constitution.

The Sixth Amendment establishes several rights of an accused,
including the right “to be confronted with the witness against him’”.
The United States Supreme Court has emphasized that the
Confrontation Clause reflects a preference for face-to-face con-
frontation at trial and that a ‘primary interest secured by that provi-
sion is the right of cross-examination’. See Ohio v. Roberts 448 US
56, 63 10S.Ct. 2531 (1980) The Second Circuit Court of Appeals
in United States v. Oates 560 E2d 64, in addressing the application
of the Confrontation Clause, noted that the Defendant could have
cross-examined the chemist as to his “personal qualifications and
experience” and also as to “whether the tests performed which were
not ‘mere routine recordations of facts’, were correctly performed;
whether the procedures and analysis used are recognized in the pro-
fession as being reliable, and if so, how reliable; and whether any
machines used were in good working order”.

If the Certificate of Analysis statutes are not successfully chal-
lenged on constitutional grounds we should not be surprised if
future statutes are enacted allowing the State to introduce ballistic
reports, fingerprint reports, autopsy and pathology reports, and
other various results of examination and testing in the States' foren-
sic laboratories without the need of actually requiring the examiner
or analyst to personally appear in court and testify. Certificates of
Analysis are no more than out-of-court statements which procedu-
rally may run afoul of the United States Supreme court decision in
Crawford v. Washington 541 U.S. 36; 124 S.Ct.1354 (2004).

Upon receiving the Notice from the Prosecutor of this intent
to offer a Certificate of Analysis in lieu of the testimony of the
examiner or toxicologist, counsel should immediately file an objec-
tion to the offer and challenging the Certificate of Analysis statue
on the basis of various constitutional grounds. Remember that pur-
suant to Alabama Code Section 6-6-227 (1975) when challenging a
statute as being unconstitutional you must also serve the Alabama
Attorney General with a copy of your motion. Failure to do so
may deprive you of raising the issue on appeal.

Interestingly, the Legislature enacted Section 12-21-303 mak-
ing subdivision 5 of the Certificate of Analysis statute inapplicable
where the Defendant is charged with an offense does not warrant
the constitutional safeguards to a Defendant that is merely charged
with a drug offense and not a capital felony.

There are only a few cases that have been taken up on appeal
in Alabama regarding the Certificate of Analysis statute. The time is
ripe for a strong constitutional challenge in all cases where the
Prosecutor intends to offer a Certificate of Analysis in lieu of testi-
mony.

Best of Luck

BK
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Alabama Criminal Defense Lawyers Association
2005 Summer Seminar and Annual Meeting
“Justice Must Be Won XIII”
June 23-25, 2005

Hilton Garden Inn, Pensacola Beach, FL

THURSDAY, JUNE 23, 2005

FRIDAY, JUNE 24, 2005

Noon — 1:00 p.m.

1:00 p.m. — 2:00 p.m.

2:00 p.m. — 3:00 p.m.

3:00 p.m. — 3:15 p.m.

3:15 p.m. — 4:15 p.m.

4:15 p.m. — 5:15 p.m.

5:30 p.m. — 7:00 p.m.

Registration

“State and Federal Updates”
Marion Chartoff; Attorney at Law,
Montgomery, AL

“Opening Statements”

Lisa Monet Wayne, Attorney é’Aaj'unct
Professor, University of Colorado,

School of Law, Denver, CO

Break

“Theories and Themes Throughout
the Trial”

John Lentine, Attorney, Sheffield,
Sheffield and Lentine, Birmingham, AL

“Jury Selection”
Dr. Bernadette Grant, Grant and

Associates, Mobile, AL

President’s Reception

8:00 a.m. — 8:30 a.m.

8:30 a.m. — 9:30 a.m.

9:30 a.m. — 10:30 a.m.

10:30 a.m. — 10:45 a.m.

10:45 a.m. — 11:45 a.m.

11:45 am. — 12:45 p.m.

1:00 p.m. — 2:30 p.m.

2:30 p.m. — 3:30 p.m.

3:30 p.m.

3:45 p.m.

Registration

“Power, Passion and Persuasion:
Telling the Defense Story Using
Imagery and Emotion”

Steve Glassroth, Attorney, Glassroth Law
Firm, Montgomery, AL

2005 ACDLA Annual Meeting
Break

“Legal Ethics - What Modern Lawyers
Can Learn From the Past”

Carol Rice Andrews, Professor, University
of Alabama, School of Law, Tuscaloosa, AL

“Forensics: Junk Science vs. Real
Science”

Dr. FredericWhitehurst, Attorney at Law
¢ Forensic Scientist, Bethel, NC

2005 Awards Luncheon
Wear Your Hawaiian Shirt!

“Quality Control Issues in Forensic
Labs: How the Defense Can Attack”
Dr, Janine Arvizu, Consolidated Technical
Services, Albuquerque, NM

Seminar Adjourns for the Day

ACDILA Board of Directors Meeting

This course, or a portion thereof has been approved by the Mandatory Continuing Legal Education Commission of Alabama
Jor a maximum of 12 hours credst, including 1 hour of Ethics.

Hotel Accommodations:
Hilton Garden Inn, 12 Via de Luna Drive
Pensacola Beach, FL 32561

1-866-916-2999

Rates: Ask for ACDLA Rate of $189-209
Room block will be dropped soon.

Seminar Registration:
$350 ACDLA Members after May 8; $350 Non-members
Free — Presidents Club & Lifetime Members
Call 1-334-272-0064 to Register or go On-line at www.acdla.org

For more info, contact Ann Cooper by email at

annscooper@bellsouth.net




THE GUARDIAN PAGE 7
SATURDAY, JUNE 25,2005 & e :
8:15am.—9:15am. Keynote: “Dealing with the Media REGISTRATION FORM
in High Profile Cases” ACDLA 2005 SUMMER SEMINAR
Bruce Harvey, Attorney at Law, ANNUAL MEETING

Atlanta, GA

9:15 a.m. — 10:15 a.m. “Sentencing Issues”
Dean John Carroll, Samford University,
Cumberland School of Law,

Birmingham, AL
10:15 a.m. — 10:30 a.m. Break

10:30 a.m. — 11:30 p.m. “Closing Arguments”
Richard McGee, Attorney at Law,
Nashville, TN

11:30 a.m. — 12:30 p.m. “Using Computer Technology in the

Courtroom”
Jimmie Fisher, Computer Systems

Administrator, Federal Defenders, Middle

District of AL, Montgomery, AL

12:30 p.m. Seminar Concludes

BYLAWS NOTICE TO ACDLA MEMBERS

In accordance with Article XII “‘Amendment” dealing with
ACDLA bylaws, notice of proposed amendment changes to
ACDLA bylaws must be sent to the membership at least fif-
teen days (15) prior to the annual meeting, and provided
a majority of the members present vote in favor of the
amendment, such changes may be officially adopted.

On Friday, June 24, 2005, the following proposed bylaws
amendment will be considered by members present at the
2005 Annual Meeting:

“An amendment to permit special voluntary assess-
ments to all ACDLA members in support of extra-
ordinary expenses related to ACDLA’ legislative
program beginning with the 2006 dues statements.”

IMPORTANT NOTE:

These volunteer check-off donations are not considered
PAC funds and could not be used for political campaigns,
but solely for offsetting lobbyist expenses and those activities
directly related to ACDLA lobbying efforts. These dona-
tions are not considered part of ACDLA dues and ARE

NOT mandatory to remain in good membership status
with ACDLA.

Please sign me up!

Name(s):

Firm/Agency:

Address:

City:

State: Zip:

Phone:

Email:

Fax:

Method of Payment:
Check (Payable to ACDLA)
Amount Enclosed

Billing Address:

Mastercard Visa

Name on Credit Card:

Expiration Date:

Credit Card#

Signature:

Return this form to:

ACDILA, P.O. Box 1147, Montgomery, AL 36101
For questions, contact Ann Cooper at
334/272-0064 or annscooper@bellsouth.net

Fax to: 334-277-2927

REGISTRATION:

$350.00 Non Members

$Free  President’s Club Members
$Free  Lifetime Members
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CAPITAL CORNER

By John E. Mays, Decatur, Alabama

ALABAMA RULES OF
EVIDENCE 403 & 404
RAISE SPECIAL ISSUES
IN CAPITAL LITIGATION

ohnson v. State 2005 WL 563992 is an

odd case factually. The defendant was
convicted of the capital murder of her
third husband who testified before the
Walker County grand jury in her bigamy
prosecution and was sentenced to die.

Evidence under 404 Alabama Rules of

Evidence was admitted against her and held
to be relevant. This evidence was:

1. The details of the defendants prior
bigamy were admissible to prove the
motive for murdering the third husband.

2. It was also necessary to prove an element
of the capital offense being that the third
husband was a witness before the grand
jury and that there was a connection
between his roll as a witness and his
murder by the defendant.

3. It was admissible that the defendant
solicited her partners to assault her third
husband and took them to see his home
to prompt an assault.

4. The defendant made escalating threats
against her third husband and this was
admissible to explain the reason for the
killing.

5. Testimony by defendant’s fifth husband
that defendant promoted or prompted
an altercation between him and a man
with whom defendant previously had an
adulterous affair was admissible as evi-
dence of defendant’s state of mind,
motive and intent as a catalyst for mur-
der of the third husband, in trial of
defendant for capital murder for killing
her third husband who was a witness
before the grand jury in a bigamy case,
where fifth husband, testified that defen-
dant prodded, urged and aided him in
the murder, defendant’s defense was that
fifth husband was the sole perpetrator of
the crime, and defendant’s ability to
manipulate fifth husband helped explain

conspiracy to commit murder.

6. Evidence concerning defendant’s prior

bigamy conviction, defendant’s adulter-
ous affairs, the wedding book and video-
tape of her marriage to third husband,
and her solicitation of her fifth husband
to assault a man with whom defendant
previously had an adulterous affair, was
“more probative than prejudicial,” in
trial of defendant for capital murder for
killing third husband who was a witness
before the grand jury in a bigamy case,
as evidence was not only reasonably nec-
essary to the State’s case, it was highly
necessary to prove conspiracy between
defendant and her fifth husband to kill
her third husband, the third husband’s
role as a witness in bigamy case and that
the role resulted in his murder, defen-
dant’s state of mind at the time of the
offense, and defendant’s motive in com-
mitting the offense.

The appellate court first set out a rule
that Rule 403 & 404 must be considered
together and are not independent of each
other. Under 404 Alabama Rules of
Evidence the evidence must not only be
“relevant” it must “be reasonably necessary
to the governments case” in order to be
admissible:

Judicial inquiry does not end with a
determination that the evidence of
another crime is relevant and probative
of a necessary element of the charged
offense. It does not suffice to see if the
evidence is capable of being fitted with-
in an exception to the rule. Rather, a
balancing test must be applied. The
evidence of another similar crime must
not only be relevant, it must also be rea-
sonably necessary to the government’s
case, and it must be plain, clear, and
conclusive, before its probative value
will be held to outweigh its potential
prejudicial effects.”  “Averette v. State
469 So.2d 1371, 1374 (AL Cr. App.
1988), quoting United States v. Turquitt,
supra [557 E2d 464] at 468-69 [(5th
Cir. 1977)]. “* “Prejudicial” is used in
this phrase to limit the introduction of
probative evidence of prior misconduct
only when it is unduly and unfairly prej-

udicial.” [citation omitted.] ‘Of course,
“prejudice”, in this context, means more
than simply damage to the opponent’s
cause. A party’s case is always damaged
by evidence that the facts are contrary to
his contention; but that cannot be
grounds for exclusion. What is meant
here is an undue tendency to move the
tribunal to decide on an improper basis,
commonly, though not always, an emo-
tional one.” * “Averette v. State, supra, at

1374,

Evidence of collateral crimes in “pre-
sumptively prejudicial” because it could
cause the jury to infer that because the
defendant has committed crimes in the
past, it is more likely that he committed the
particular crime with which he is charged —
thus it draws the juror’s mind away from
the main issue. See Ex parte Drinkard 777
So0.2d 295, 296 (2000). When the prior
conviction and the crime charged are of
similar nature, the danger of unfair preju-
dice increases. See: US v Shapiro 565 F2d
479, 481 (7th Cir. 1977); cited in Johnson,
supra at p. 13.

When it comes to Rule 404 evidence
in capital cases, the trial court has on affir-
mative duty, sua sponta, to give a limiting
instruction as to the purpose of the evi-
dence and how the jury hearing it may not
use it for any other than its limited pur-
pose. See: Ex parte Minor 780 So.2d 796
(2000):

“The trial court did not tell the jury that
the evidence of Minor’s prior convic-
tions could not be considered as sub-
stantive evidence that he committed the
crime charged. Because the jurors were
not so instructed, they were free to con-
sider the prior convictions for any pur-
pose; thus they could consider the prob-
ability that Minor committed the crime
because he had demonstrated a prior
criminal tendency. Allowing the jury to
make such use of the evidence was high-
ly prejudicial and constitutes reversible
error. See Randolph v. State 348 So.2d
858 (AL Crim. App. 1977) (conviction
reversed because the trial court failed to
adequately distinguish between
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impeachment evidence and substantive
evidence).

The court then held that failure to give
a limiting instruction as to the foregoing
Rule 404 evidence, even when the defendant
requests none, is error:

In the present case, the trial court gave
no limiting instructions concerning the
use of the evidence of Johnson’s prior
bad acts to the jury. The jury was nei-
ther informed as to what limited purpos-
es the evidence could be considered nor
informed as to what purposes the evi-
dence could not be considered. After
hearing and seeing all of the evidence of
Johnson’s sexual relationships and
manipulations, it is highly probable that
the jury could have used that informa-
tion to determine that Johnson was of
bad character and poor morality.
Because in this case the jury may have,
without having been instructed other-
wise, based its convictions on its belief
that Johnson is a person of bad charac-
ter, we cannot say that Johnson received
a fair trial. Because we find plain error
in the absence of limiting instructions
informing the jury of the proper purpos-
es for which the evidence could be con-
sidered or the purposes for which that
evidence could not be considered, the
judgment of the trial court is due to be
reversed and the cause remanded for a
new trial.

NO MORE CHILD
KILLING BY THE STATE

Smnford v. Kentucky 492 US 361 (1989)
refused to hold the execution of
teenagers who committed capital offenses
between the ages of 16 & 18 unconstitu-
tional. With the case of Roper v. Simmons
125 S. Ct. 1183 (2005) the Stanford case
is abrogated.

It seems to be a sad state of affairs
when we must look to our courts for
humanity and not to the legislatures or to
the general public. Thanks to Askins .
Virginia 536 US 304 states can no longer
execute the mentally retarded. Thanks to
Roper we can no longer execute adolescents
who committed their crimes between the
ages of sixteen and eighteen. The decision
was 5 to 4 with Justice Kennedy delivering
the majority opinion. Prior to Roper the
best we had in Alabama law was that the

defendant’s age was a statutory mitigating
factor. See: 1975 Code of Alabama 13A-5-
51 (7).

In reaching its decision the court con-
sidered three factors similar to the basis for
the Atkins decision:

Three general differences between juve-
niles under 18 and adults demonstrate
that juvenile offenders cannot with reli-
ability be classified among the worst
offenders. First, as any parent knows
and as the scientific and sociological
studies respondent and his amici cite
tend to confirm, “[a] lack of maturity
and an underdeveloped sense of respon-
sibility are found in youth more often
than in adults and are more under-
standable among the young. These
qualities often result in impetuous and
ill-considered actions and decision.”
Johnson, supra, at 367, 113 S.Ct. 2658;
see also Eddings, supra, at 115-116, 102
S.Ct. 869 (“Even the normal 16-year
old customarily lacks the maturity of an
adult”). It has been noted that “adoles-
cents are over represented statistically in
virtually every category of reckless
behavior.” Arnett, Reckless Behavior in
Adolescence: A Developmental
Perspective, 12 Developmental Review
339 (1992). In recognition of the com-
parative immaturity and irresponsibility
of juveniles, almost every State prohibits
those under 18 years of age from vot-
ing, serving on juries, or marrying with-
out parental consent. See Appendixes

B-D, infra.

The second area of difference is that
juveniles are more vulnerable or suscep-
tible to negative influences and outside
pressures, including peer pressure.
Edding, supra, at 115, 102 S.Ct. 869
(“[Y]outh is more than a chronological
fact. Itis a time and condition of life
when a person may be most susceptible
to influence and to psychological dam-
age”). This is explained in part by the
prevailing circumstance that juveniles
have less control, or less experience with
control, over their own environment.
See Steinberg & Scott, Less Guilty by
Reason of Adolescence: Developmental
Immaturity, Diminished Responsibility,
and the Juvenile Death Penalty, 58 Am.
Psychologist 1009, 1014 (2003) (here-
inafter Steinberg & Scott) (“[Als legal

minors, [juveniles] lack the freedom

that adults have to extricate themselves
from a criminogenic setting”).

The third broad difference is that the
character of a juvenile is not as well
formed as that of an adult. The per-
sonality traits of juveniles are more
transitory, less fixed. See generally E.
Erikson, Identity: Youth and Crisis
(1968).

These differences render suspect any
conclusion that a juvenile falls among
the worst offenders. The susceptibility
of juveniles to immature and irrespon-
sible behavior means “their irresponsi-
ble conduct is not as morally reprehen-
sible as that of an adult.” Thompson,
supra, at 835, 108 S.Ct. 2687 (plurality
opinion). Their own vulnerability and
comparative lack of control over their
immediate surroundings mean juve-
niles have a greater claim than adults to
be forgiven for failing to escape nega-
tive influences in their whole environ-
ment. See Stanford, 492 US at 395,
109 S.Ct. 2969 (Brennan, J., dissent-
ing). The reality that juveniles still
struggle to define their identity means
it is less supportable to conclude that
even a heinous crime committed by a
juvenile is evidence of irretrievable
depraved character. From a moral
standpoint it would be misguided to
equate the failings of a minor with
those of an adult, for a greater possibili-
ty exists that a minor’s character defi-
ciencies will be reformed. Indeed,
“[tlhe relevance of youth as a mitigat-
ing factor derives from the fact that the
signature qualities of youth are tran-
sient; as individuals mature, the
impetuousness and recklessness that
may dominate in younger years can
subside.” Johnson, supra, at 368, 113
S.Ct. 2658; see also Steinberg & Scott
1014 (“For most teens, [risky or antiso-
cial] behaviors are fleeting; they cease
with maturity as individual identity
becomes settled. Only a relatively
small proportion of adolescents who
experiment in risky or illegal activities
develop entrenched patterns of prob-
lem behavior that persist into adult-

hood”).

A major issue in Roper was that the
death penalty was not generally considered

(Continued on page 10)
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