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During the overhead battle at the Alabama
Legislature and in the Supreme Court, it became
obvious that there are many criminal defense

lawyers around the state who are not members of ACDLA
who should be.  In fact, we estimate only about 50 percent
of those criminal defense lawyers taking court appointed
work in the state are members, yet  ACDLA has played an
active role in providing CLEs and representing the interests
of the field of criminal defense since 1981. We believe it is
time to place emphasis on growing the organization and we
call on each and every one of you to help.

The growth of any organization begins with its mem-
bers.  ACDLA is a non-profit 501(c)6 organization. Our
membership is currently 508 members.  If each member
sponsored one new member for 2008, our membership
would double and our ability to offer even more programs
would be impacted greatly. For this reason, as Membership
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Chairman, I challenge you to participate in our first ever
“Member-Get-a-Member Campaign.” Simply find a non-mem-
ber in your area, ask him or her to join.  Send in their dues
with your name as sponsor on the completed membership
application form. 

During the membership campaign, for every new member
you sign up, your name will be dropped into a drawing for a
free CLE scholarship to the seminar of your choice. The draw-
ing will be held at the January Death Penalty Seminar and the
winning member will be announced at that time. Your chances
for a free CLE registration increase with every new member
signed up. Anyone signing up at least one “new” member will
receive a special ACDLA t-shirt with the slogan, “"Nos prae-
sumo valio vestri vox. We dare defend YOUR rights—Alabama
Criminal Defense Lawyers.”

If you are not sure who’s a member and who’s not, simply
go to the website at www.acdla.org and click on “Lawyer
Search.” Then enter your city or county in the selection box.
There you will see a list of current members. Take the member-
ship application accompanying this article to the courthouse
with you and ask a peer to join. Besides discounted (and free)
seminars, members also receive benefits such as participation
on the listserv, The Guardian newsletter and a voice at the
Statehouse.  Through membership in ACDLA, members can
keep abreast of the latest issues facing criminal defense lawyers
in Alabama and how to take action if needed.

Don’t miss this opportunity to become actively involved in
growing YOUR Association so that we can provide even more
membership services and benefits in the future.  ACDLA
belongs to you, the members. You are our most vital asset.
Please tell a peer about this organization so together we can
grow and move forward as a professional association.  I hope
you take the challenge to “Get a New Member” today! 

For questions about “Member Get a Member,” please con-
tact Ann Cooper at 334/272-0064 or Richard Keith at

Continued on page 8

“MEMBER GET A MEMBER CAMPAIGN” 
NOW UNDERWAY
By Richard Keith, President-Elect & Membership Committee Chair
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President’s Column
By Bill Blanchard, Montgomery, AL

Capital Punishment is our society’s recognition of the sanctity
of human life.

ORRIN G. HATCH, Utah Senator. Newsweek, 6 June, 1988.

The purpose of Newspeak was not only to provide a medium
of expression of the world-view and mental habits proper to
the devotees of Ingsoc, but to make all other modes of thought
impossible.

GEORGE ORWELL (1903-1950), Appendix to Nineteen Eighty-Four.

My co-counsel Jay Lewis and I are
deep into preparation for a capital
case scheduled for trial next January.

As with most capital prosecutions, the state will
seek to have the death penalty imposed on my
client if he should be found guilty by the jury.
The looming trial occupies a large part of my
thoughts and much of my time these days, and
recently had me thinking about how my native
state compares with the rest of the nation when

it comes to capital cases.  The answer, as I have found, is disturb-
ing to someone who, like myself , happens to believe both that
the death penalty does not benefit society and that our methods
of selecting which cases should be prosecuted and which individ-
uals should die for their crimes is dangerously flawed

According to an April 2007 report from the Montgomery-
based Equal Justice Initiative (EJI) in the last several years
Alabama has sentenced more people to death per capita than any
other state in the United States.  In 2005, Alabama sentenced
more people to death than the neighboring states of Georgia,
Mississippi, Louisiana and Tennessee combined.  As of April,
there were 195 people under death sentences in Alabama.
Although, for numerous reasons, death sentences nationwide have
been declining, in 2006 the number of people sentenced to death
in Alabama increased by 16.6%.   

Another area of death penalty jurisprudence in which our
state figures prominently is in the way we mix politics and capital

cases.  At present, Alabama is the only state in the country that
permits judges to override jury verdicts of life without parole and
impose death sentences without any limitation.  According to the
same EJI report, about 22% of Alabama's death row population
actually received life verdicts only to have them overridden by
elected trial judges.  In the most recent statewide election year,
the number of Alabama death sentences imposed by Judge over-
ride increased to 28%.  One defendant was sentenced to death
despite a unanimous verdict for life from his jury.

Despite our state's apparent zeal for the death penalty, we
do not do enough to ensure that it is fairly applied.  Alabama is
the only state in the country that refuses to provide legal assis-
tance to death row prisoners who seek to challenge wrongful
convictions and death sentences in post conviction proceedings.
A significant percentage of death row prisoners had no legal rep-
resentation at all when we EJI report came out earlier this year.

We all know that capital trials can be and usually are
extremely expensive for the taxpayers.  Of an entirely different
magnitude, however, is the likelihood that our attachment to the
death penalty will create disadvantages for our state when it
comes to competing in the worldwide economy.  On a recent
visit to Montgomery, European Union Ambassador John Bruton
remarked that Alabama "is a state that has turned the corner in
many ways" but added that "all of that can be spoiled if one fails
to deal with excessive incarceration and the death penalty".2 The
death penalty is outlawed in the 27 member nations of the
European Union and the abolition of the death penalty is a pre-
condition for joining.  By contrast, China, Iran, Saudi Arabia and
the United States combined carried out 94% of the 2,148 execu-
tions worldwide in 2005.

So why am I using the President's column to tell you about
the fact that our state appears to be marching in the opposite
direction from many other states -- if not the vast majority of the
civilized  world -- on the subject of the death penalty?  First, most
lawyers who handle criminal cases have never been counsel for the
defense in a death penalty case, and may never have to do so.  In
that regard, they may not be fully aware of Alabama's unique
position among death penalty states.  Second, even those lawyers
who do handle capital cases may be shocked to learn some of the
facts reported about our state's overall use of the death penalty.
Third, and most importantly, it is my hope that future sessions of
the Alabama Legislature will take the opportunity to come to
grips with such issues as judicial override and the provision of
counsel for death row prisoners, to name only two areas badly in
need of reform.  When that happens, the members of this organi-
zation must be fully cognizant of the critical importance of work-
ing to see that reforms are put into place as soon as possible.

bill@blanchardlaw.com

ACDLA President 
Bill Blanchard

___________________

1Because the death penalty is touted by its supporters as a deterrent
to crime, and specifically as a deterrent to murder, one might sup-
pose that Alabama would be a very safe place to live, indeed.  Why
then, here in mid September, did my hometown paper announce
today- on the front page of the Sunday paper- the 34th homicide
of 2007 (six more than all of 2006, and one more than the yearly
average) just above an article reporting that more and more local
citizens are so afraid of violent crimes that they have taken to carry-
ing concealed weapons?

2The Birmingham News. Thursday, April 26, 2007, EU Ambassador
Hails Alabama’s Evolving Image.
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FROM MY PERSPECTIVE
By Ann S. Cooper, Executive Director

2008 DUES STATEMENTS MAILED OCTOBER 1
Watch the US mail for your 2008 dues statements.  ACDLA appreciates your

prompt response in renewing your membership for the coming year.  

FIRST ON-LINE SURVEY A SUCCESS
I hope those of you participating on the listserv took advantage of our first on-line sur-

vey. As of this writing over 25 percent of the listserv members have responded.  Results of
this survey will be posted in the next issue of The Guardian and leadership will use the rec-
ommendations to plan programming in response to your needs. Thanks to everyone partici-
pating! Watch for more of these surveys in the months ahead and special thanks to ACDLA
Member Mike Winter for his valuable assistance in putting together the questions.

FREE CLES COMING YOUR WAY
“Eyewitness Identification” and “Cross-Examination” will be the focus of this year’s

Four Corners Seminars. All ACDLA members in good standing for 2008 will get in free!
Pre-registration is advised. I hope you will make plans now to attend. Complete details
are in this issue of The Guardian. Seminars will be held in Anniston, Florence, Dothan,
Mobile and Tuscaloosa on December 7, 2007. 

“LOOSENING THE DEATH BELT” – JANUARY 25 & 26, 2008
Another ACDLA CLE opportunity comes in January, 2008. This year “Loosening

the Death Belt” will be headquartered at the DoubleTree Hotel located in downtown
Birmingham. Watch your US mail for the seminar brochure with complete details, as
well as the next issue of The Guardian. Any criminal defense lawyer taking capital cases
needs to take advantage of this unique training opportunity.  12 CLEs have been applied
for, including one hour of Ethics.

DEATH PENALTY HOTEL DISCOUNTS DROP JANUARY 4
If you plan to attend the 2008 “Loosening the Death Belt” seminar, go ahead and

make your hotel reservations. Room discounts will be dropped on January 4, 2008.
Rooms are $119 plus tax for ACDLA seminar attendees. Call 1-205-933-9000.  Better
hurry, these rates won’t last.

“MEMBER GET A MEMBER” CAMPAIGN
Kudos to ACDLA Membership Chairman and President-Elect Richard Keith as he

begins ACDLA’s first membership drive. Look for details in this issue of The Guardian.
For every member you sign up, your name gets put into a drawing for a free CLE regis-
tration of your choice, to be given away to one lucky member in Birmingham in January.
For the first new member signed up, receive a special souvenir t-shirt. Get involved and
help grow your Association. Tell a peer about ACDLA today!

2008 LEGISLATIVE PROGRAM NOW UNDERWAY
On October 19, members of the ACDLA Legislative Committee are meeting in

Montgomery to prepare the Association’s 2008 legislative agenda. Please look for
Committee Chairman Jim Robert’s report to the membership in this issue of The
Guardian.  

COMMITTEES NEED YOUR SUPPORT
ACDLA has numerous committees working to improve the Association’s programs

and activities. Are you participating on one? If not, why not? Committees include
Legislative, Publications, Budget, Membership, Information Technology and Amicus. If
you are willing to serve on one of these committees, please contact Ann Cooper at
334/272-0064 or by email to annscooper@bellsouth.net
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know, there is no expungement statute in Alabama.
Many of our clients could benefit greatly from such
legislation.  Furthermore, this is an example of “pos-
itive” legislation.  We would like to become more
active in affecting legislation, which can have a posi-
tive impact for our clients.  This past year, a fresh-
man Representative introduced an expungement bill
in the House.  House leaders approached ACDLA
and asked for our assistance with the legislation.
Our legislative committee met and retooled the bill,
however, as most of you are aware, this past year was
not a productive one at the Statehouse. As a result,
the bill died along with many other pieces of legisla-
tion, both good and bad.

At session’s end, we immediately began to pre-
pare the bill for re-introduction in the 2008 session.
I have secured another sponsor for the measure in
the House and our lobbyist, Amy Herring, has
secured a sponsor for its introduction in the Senate.
In summary, the expungement bill from last session
provided for the expungement of cases in which the
charges were dismissed or no billed by the Grand
Jury and when the defendant has been found not
guilty.  It also provided for the expungement of con-
victions for some misdemeanors, violations, and
traffic violations as well as for non-violent, Class C
Felonies under certain enumerated circumstances.

On October 19, the legislative committee will
begin preparation of our entire legislative agenda for
the upcoming legislative session.  Re-introducing the
expungement bill will be one of our top priorities.
Another priority we will be working with Chief
Justice Sue Bell Cobb. The Chief Justice has asked
ACDLA to meet with AOC’s legislative director,
Tom Whatley to discuss our position on legislation
AOC will be introducing next year.  Bill Blanchard,
Amy Herring and I have agreed to meet with Mr.
Whatley concerning these matters.  Several issues are

THE 2008 LEGISLATIVE SESSION:

A Report from the ACDLA Legislative Committee
By Jim Roberts, Chairman, Tuscaloosa, Alabama

Iam both pleased and honored to be appointed
Chairman of ACDLA’s Legislative Committee
this year by President Bill Blanchard.  Our leg-

islative program is especially important to me and
has been a priority since my term as President of
ACDLA.  I am very proud of the growth of this pro-
gram over the past three years under the direction of
then Chairman Bill Blanchard, and it is my fervent
hope that in the coming year we will see even more
successes with this new program.

Over the past three years I have learned a great
deal about the legislative process.  The most impor-
tant thing I have come to understand is that it is far
easier to kill legislation than it is to pass it.  In order
to pass legislation, so many different interests must
be aligned.  However, the converse is true when
seeking to stop a bill from passing.  If one of those
interests is not aligned, the likelihood is that the leg-
islation will die.

For this reason, the success of any legislative pro-
gram is dependent upon the support of the member-
ship.  The natural diversity in any group allows that
group to reach many different interests.  Our group
is especially diverse.  We have members who also
belong to the American Civil Liberties Union and
members who belong to the Federalist Society.  We
have Democrats and Republicans, as well as mem-
bers whose religious beliefs range from
Fundamentalist to New Age.  Despite these differ-
ences, we are bound together by the common goals
of fairness and justice in criminal law.

As we prepare for the upcoming legislative year,
I look forward to working with each of you as we
strive to build an effective legislative program. Let’s
take a look at a few of our primary legislative con-
cerns for the coming session.

In recent years, we have discussed the idea of
introducing an expungement bill.  As most of you
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expected to be on AOC’s agenda, including a re-
write of the juvenile code.  As a member of the
Chief Justice’s Drug Court Task Force, I am serv-
ing on that body’s legislative committee and expect
the Task Force to seek to introduce legislation for a
statewide drug court program.

This will be a busy legislative session and
ACDLA will be very involved.  As mentioned ear-
lier, the ACDLA Legislative Committee will meet
at 10 a.m. on October 19, 2007 at the State Bar
headquarters in Montgomery and all members are
welcome to attend and contribute to the success of
our legislative program. There are two ways you
can contribute – with time and money.

If you cannot participate on the ACDLA
Legislative Committee, please make a financial
contribution to the support of our legislative
efforts. Co-sponsoring events with lawmakers costs
money, as does mailings and subscriptions for
copies of bills as they are introduced. Your dues do
not sufficiently cover these expenses each year and
each year we must raise the necessary funds to
have a legislative program. To assist financially
with the legislative program, send your check to:
ACDLA, P.O. Box 1147, Montgomery, AL 36101
and mark it “Legislative Fund.” 

We also ask that you watch the ACDLA list-
serv for important announcements about “calls to
action” when an important piece of legislation is
in play at the Statehouse. If you are asked to make
a phone call to a Senator or Representative, please
do so. It will give us a more powerful voice in
Montgomery.

Your commitment of time and money is criti-
cal if we are to have an effective legislative pro-
gram.  As Legislative Chairman, I am most grate-
ful for your continued show of support in both
these areas. Please feel free to email me anytime
you have a question about our program. l

_________
Jim Roberts, ACDLA Legislative Committee 
Chairman, 
JimRobertsTWRlaw@aol.com
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CAPITAL CORNER
By John E. Mays, Decatur, Alabama

Certiorari has not been denied in the
Alabama Supreme Court in Sanders v.

State 2007 WL 2460057.  Let us hope that
this decision is overturned.

The appellant was convicted of enticing a
child for immoral purposes and sexual abuse
in the first degree.  The state alleged that the
defendant touched his ten-year-old step-
daughter on her breasts and private parts and
showed her computer screen pictures of nude
adults.  In this case an expert was allowed to
testify, over objection, that the child showed
psychological signs of having been sexually
abused.  This has generally been considered
an exception to the ultimate issue rule.  The
problem in this case is the testimony of the
defendant’s ex-wife.  The ex-wife had no
knowledge of the facts in the case.  The ex-
wife however, testified that she believed the
child’s accusations:

Q.: Okay.  And when you talked to
him, at that time, were you strug-
gling with these accusations?

A.: Yes.
Q.: Okay.  Who do you believe now?
A.: A.E. (the child).

Objection was made that the questions
and answers invaded the province of the jury.
It is the jury who determines which witnesses
is telling the truth and which is not.

Alabama has long allowed testimony as
to a witnesses “reputation for truth and
veracity”, yet this is not what is set out
above.  Such testimony has never been
allowed to be presented in that way.

Many cases from across the country hold
that there is no such thing as an expert on the
truth and that one witness cannot testify that
they believe the assertions of another witness.
Not so in Sanders v. State:

Here, C.E. testified that she had struggled
with A.E.’s accusations against her ex-hus-
band, but that she now believed A.E.
Edwards was expressing an opinion
regarding A.E.’s credibility, i.e., whether

A.E. was a truthful child.  Although C.E.
may not have had firsthand knowledge of
the facts surrounding A.E.’s accusations, as
A.E.’s grandmother she certainly had first-
hand knowledge concerning A.E., was
generally truthful would have been helpful
to the jury when weighing A.E.’s credibili-
ty against Sanders’.  Also, though admit-
tedly A.E.’s credibility was a crucial issue
in this case, the ultimate issue was whether
Sanders sexually abused A.E.

Nonetheless, Alabama has long held that
the credibility of a witness is a question
solely for the jury’s determination.  See,
e.g., Cason v. State 515 So.2d 719, 720
(AL 1987); Smith v. State 698 So.2d 189,
214 (AL Crim. App. 1996), aff ’d 698
So.2d 219 (AL 1997).  Therefore, allow-
ing C.E. to express an opinion as to A.E.’s
credibility could arguably have invaded the
province of the jury.  However, for the fol-
lowing reasons we conclude that the
admission of this testimony was harmless
beyond a reasonable doubt.

In Inmon v. State 585 So.2d 261 (AL
Crim. App. 19691), this Court held that
the testimony of an expert witness as to
whether the victim in a sexual-abuse pros-
ecution of the victim’s stepfather was being
truthful when she reported sexual abuse by
a babysitter was not prejudicial to the
defendant’s substantial rights, even though
it tended to invade the province of the
jury by pointing to an inference that the
victim was being honest about the report
of abuse by the defendant.

We also noted:

“In addition, this Court has followed the
modern trend of allowing expert testimo-
ny in child sexual abuse cases notwith-
standing the fact that the testimony
encroaches on the function of the jury, if
the evidence assists the jury in resolving a
matter beyond the knowledge of the aver-
age juror.  See, e.g., Sexton v. State 529

So.2d 1041, 1049-50 (AL Cr. App.
1988).

“With near unanimity courts have recog-
nized that this type of expert testimony
can assist the jury in understanding the
evidence introduced in child sexual assault
cases.  State v. Catsam 148 Vt. 366, 534
A.2d 184, 187 (1987), and cases cited
therein.  See also Mims v. State 500 So.2d
100 (AL Cr. App. 1986); Allen v. State
472 So.2d 1122 (AL Cr. App. 1985);
State v. Gray 533 So.2d 1242 (LA Ct.
App. 1988); State v. Patrick 513 So.2d
449 (LA Ct. App. 1987); Stephens v. State
774 P.2d 60 (Wyo. 1989).  See generally
Moss v. State 545 So.2d 230 (AL Cr. App.
1989); Sasser v. State 494 So.2d 857 (AL
Cr. App. 1986).

“Lee v. State 565 So.2d 1155, 1156 (AL
Cr. App. 1990) (on remand).  Our hold-
ings in these cases have implicitly recog-
nized that the average juror is not likely to
be conversant with the physiological and
psychological symptoms of sexual abuse,
the presence of absence of which would
lead an expert to credit or discredit a
report of abuse.”

. . . . .

A review of the record indicates that both
the victim, A.E., and the accused, Sanders,
as well as several other witnesses-including
two social workers and two investigators
from the Jefferson County Sheriff ’s
Department, testified at trial.  In addition
to A.E.’s testimony as set out above,
Joanna Mikay testified that she conducts
approximately 250 interviews a year with
children that authorities suspect have been
sexually abused.  A. E.’s maternal grand-
mother, Brenda Bolton, testified that A.E.
told her that “Paw Kenny had them look
at images on the computer.”  One image,
A.E. told Bolton, showed a man with his
“poo-poo” in the woman’s mouth.  Carl
Carpenter, a computer forensic examiner

Beware of Sanders v. State
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(Continurd on page 10)
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. . .a States deprivation of a person’s
life is also quantitatively different from
any lesser intrusion on liberty.

In the 12 years since Furman v. Georgia
408 US 238 (1972), every member of
this Court has written or joined at least
one opinion endorsing the proposition
that because of its severity and irrevoca-
bility the death penalty is quantatively
different from any other punishment,
and hence must be accompanied by
unique safeguards to ensure that it is a
justified response to a given offense.  

When you object to the introduction of
hearsay evidence at a capital sentencing,
you will get an argument from the state
citing Williams v. New York 349 US 241
(1949) as well as Kuenzel v. State.
Williams was decided more than thirteen
years before the US Supreme Court made
the Eighth Amendment applicable to the
states under the Fourteenth Amendment
in Robinson v. California 270 US 660, 666
(1962).  It pre-dated Furman and the con-
cept that “death is different”.  It pre-dates
all of the current procedural safeguards
and the “heightened scrutiny” of those
procedures delineated by the US Supreme
Court.  Williams was a far more loose
standard than Kuenzel because Williams
neither challenged the pre-sentencing
report nor requested an opportunity to
refute any of its contents.  Yet, with the
“heightened scrutiny” requirement in capi-
tal cases decided post-Williams, it is
doubtful if hearsay introduced at capital
sentencing hearings can withstand the
holdings of Crawford v. Washington and
Davis v. Washington.  The case of Gardner
v. Florida 460 US 349, 362 (1976) clearly
forbids the introduction of information
through a pre-sentencing report which the
defendant had not been afforded an
opportunity to challenge.

Crawford v. Washington of course dealt
with trial issues.  This case held that in a

with the Jefferson County Sheriff ’s
office, testified that he conducted a
forensic examination of the computer
seized from Sanders’s home and he
found 130 pornographic images on the
computer.  He said that some images
depicted adults having sex with children
and other images showed stuffed ani-
mals posed in sexual acts.  There was
ample evidence presented from which
the jury could have found Sanders guilty
of both charges, despite the fact that he
denied any improper contact with A.E.,
and despite his explanations as to how
A.E. came to see him in the nude and
how pornography came to be found on
his home computer.

Furthermore, the trial court instructed
the jury that “the credibility of a witness;
that is, whether their testimony is believ-
able or accurate, in whole or in part, is
solely for your determination.”  (R.
444).  Jurors are presumed to follow the
trial court’s instructions.  See, e.g.,
Wilson v. State 777 So.2d 856, 893 (AL
Crim. App. 1999) (citing Taylor v. State
666 So.2d 36 (AL Crim. App. 1994)).
Thus, the jurors knew that it was their
responsibility to determine the credibili-
ty of both A. E. and Sanders, rather
than rely on a witness’s opinion regard-
ing the credibility of A.E. and Sanders.

For these reasons, we hold that C.E.’s
testimony concerning A.E.’s credibility
was harmless beyond a reasonable doubt
and did not contribute to the verdict
returned by the jury.  See Chapman v.
California 386 US 18 (1967).

Judge Welsh dissented.

If this case becomes the law perhaps it
will be permissible to start asking witnesses
if they believe other witnesses and getting a
loud resounding “no” for a response.  One
saving grace to Sanders v. State is that the
question and its response were called error
but were “harmless error beyond a reason-
able doubt.”  Yet, the court’s analysis of the
law suggests a major shift in our rules of
evidence.  Can you really cure testimony
like this by simply giving the jury an
instruction that “they and they alone are the
sole determiners of the credibility of wit-
nesses? l

Preventing Death Sentences Based
on Hearsay Through Crawford

and Davis v. Washington

This article shamelessly borrows from a
great friend of ACDLA and all attorneys

who practice in the area of criminal defense,
Penny J. White.  She recently authored an
outstanding article found at 19 Regent
University Law Review 387 (2007).  It has
special implications to Alabama’s death
penalty.  Hearsay is authorized in capital sen-
tencing hearings in two ways.  The first is
through 1975 Code of Alabama 13A-5-47(b)
through the pre-sentence investigation
report.  If it comes in under this statute, the
defendant is entitled “to respond to it and to
present evidence to the court about any part
of the report which is the subject of a factual
dispute.”  The second is much more danger-
ous, Kuenzel v. State 577 So.2d 474 (1990).
This case holds that the sentencing judge in
a capital case can receive hearsay evidence in
considering the sentence… “if the defendant
had a fair opportunity at rebuttal.”

The cases of Crawford v. Washington 541
US 36 (2004) and Davis v. Washington 126
S.Ct. 226; 165 L.Ed.2d 224 (2006) give us
just cause to question the use of hearsay evi-
dence in capital sentencing hearings.  They
have their greatest impact on cases in states
which have the clairvoyant and soothsayer
aggravating circumstance of future danger-
ousness.  In the states which have that aggra-
vating circumstance the introduction of
hearsay evidence at sentencing is rampant.

No one can argue the point that the Sixth
Amendment right of confrontation applies at
capital sentencing hearings.  Yet, before we
go further let’s start at the beginning of all
current capital sentencing schemes.  Lets
turn to Furman v. Georgia 408 US 238, 306
(1972):

The penalty of death differs from all
other forms of criminal punishment, not
in degree but in kind.  It is unique in its
total irrevocability.   It is unique in its
rejection of rehabilitation of the convict
as a basic purpose of criminal justice. 

See also: Spaziano v. Florida 468 US 447,
468 (1984):
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FLIGHT TO AVOID PROSECUTION? 
NOT SO FAST!  FIGHT THE FLIGHT!

By: Patrick M. Tuten, Huntsville, Alabama

As criminal defense attorneys we
are accustomed to answering a
myriad of different accusations

against our clients that prosecutors argue
are indications of his or her guilt.  I can-
not think of one that will make the com-
mon juror (or judge) close their ears and
sit back satisfied of the defendant’s guilt
quicker than evidence that suggests that
the defendant fled the scene or the juris-
diction to avoid prosecution.

To assume the worst from flight is a
bit of human nature that is, in fact,
ingrained in our own historic case law.
In 1877 the Alabama Supreme Court
took the opportunity to fully address
flight and succinctly noted the rule that
“All evasions, or attempts to evade jus-
tice…are circumstances from which a
consciousness of guilt may be inferred;”
and that “[f ]light, for which no proper
motive can be assigned and which
remains unexplained, is a circumstance
all authorities agree is proper to submit
to the jury.”  Bowles v. State, 58 Ala. 335
at 338 (1877).  But historical exceptions
exist as well.  The Alabama court found
in 1857 that, when not combined with
other inculpatory factors, evidence of
flight is the “most inconclusive of the
criminating circumstances” and that by
itself flight is “delusive and inconclusive
as a criminating fact.”  Levison v. State,
54 Ala. 520 at 527 (1875).  

On one hand, at common law, flight
was considered the equivalent of a con-
fession of guilt (“fatetur facinus qui judi-
cium fugit”).  See, Bowles, at 338.  On
the other hand, however, the courts rec-
ognized that the same human nature
that makes the wicked flee when no man
pursueth may also cause the innocent to
yield as well as the guilty, noting that the
innocent man’s “sensibilities might be
overwhelmed by a simple accusation of
crime; while a hardended offender would

stand unabashed, and undisturbed in mus-
cle, though conscious of the deepest
guilt.”  Liles v. State, 30 Ala. 24 at 24-25
(1857).

The statement of the general rule on
admissibility of evidence of flight
remained steadfast in Alabama law for
over a hundred years.  In the case of Jones
v. State, 541 So.2d 1052 (Ala. 1989),
Justice Maddox, whose analysis provides
the largest backdrop for this article, noted
that the more recent Alabama cases deal-
ing with the admissibility of flight evi-
dence were little more than a rehash of the
general rule of admissibility.  See, Kelley v.
State, 145 So.2d 816 (Ala.1933); Carden
v. State, 84 Ala. 417 (1887); Sylvester v.
State, 71 Ala.17 (1881).  See also, Tate v.
State, 346 So.2d 515
(Ala.Crim.App.1977)(flight evidence
admissible even when weak or inconclu-
sive); Neal v. State, 372 So.2d 1331 (flight
evidence admissible even though it may
involve the commission of other crimes by
the accused).

The Jones case, however, given the his-
torically reported factual difference when
the record is void of other incriminating
facts other than flight, provided the
opportunity for the Court to “make a full
examination of this rule, especially in
regard to evidence of flight involving other
crimes.” Jones, at 1055.  And while the
Jones case does not modify the general
rule of admissibility, nor does it reverse the
court’s decision to allow such evidence
before the trial court, it does draw upon
the analyses of several federal cases that
give the Alabama criminal defense attor-
ney plenty of legal fodder and ammuni-
tion to fight the introduction of such evi-
dence through a motion in limine.

THE FOUR INFERENCES
The case of United States v. Meyers,

550 So.2d 1036 (5th Cir.1977) provides

what Justice Maddox described as “a
good statement of the rule concerning
the admissibility of evidence of flight
when separate offenses are involved.”
According to the Meyers court, the pro-
bative value of flight evidence as circum-
stantial evidence of guilt 

depends upon the degree of confi-
dence with which four inferences can
be drawn: (1) from the defendant’s
behavior to flight; (2) from flight to
consciousness of guilt; (3) from con-
sciousness of guilt to consciousness of
guilt concerning the crime charged;
and (4) from consciousness of guilt
concerning the crime charged to actu-
al guilt of the crime charged.  See,
generally, Miller v. United States, 116
U.S.App.DC 45,48, 320 F.2d 767,
770 (1963); 1 J.Wigmore, Evidence
§173, p.632 (3rd ed. 1940).

Meyers, at 1049.  The Meyers court
made clear that the second and fourth of
these inferences are often not supported
by common experience, and warned that
“a flight instruction is improper unless
the evidence is sufficient to furnish rea-
sonable support for all four of the neces-
sary inferences.”  Ibid. (emphasis added).
The fourth circuit case of United States
v. Beham, 664 F.2d 414 (4th Cir.1981),
which is also cited in Jones and it’s
Alabama progeny, went further to state
that “[i]f the government wishes to offer
evidence of flight to demonstrate guilt, it
must ensure that each link in the chain
of inferences leading to that conclusion is
sturdily supported.”   This line of cases is
important because it provides authority
that substantially weakens the probative
value of flight evidence when, as in
Meyers, the defendant has other pending
cases for which he is wanted and, as in
Beham, when the defendant is unaware

(Continued on page 10)
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Continued on page 11

PREVENTING DEATH SENTENCES
(Continued from page 7)
criminal trial, testimonial statements may not be admitted
against a defendant unless the witness is legally unavailable and
the defendant has had an opportunity to cross-examine the wit-
ness in a prior proceeding such as an earlier trial or a prelimi-
nary hearing.  Crawford defines a witness as one who gives testi-
mony.  The following are testimonial.  See: Crawford at 51-52:

1. An accuser who makes a statement to government officers
hears testimony in a sense that a person who makes a casu-
al remark to an acquaintance does not.

2. Affidavits, custodial examinations, prior testimony at any
proceeding where the defendant was not afforded a right
to cross-examine, pre-trial statements and confessions.

3. Statements taken by police officers in the course of an
investigation (in a non-emergency situation).  See Davis at
2273).

Before directly addressing the issue of hearsay evidence in the
sentencing hearing, consider one more statement by the court in
Crawford at 61:

To be sure, the Clause’s ultimate goal is to ensure reliability
of evidence but it is a procedural rather than a substance
guarantee.  It commands, not that evidence be reliable, but
rather that reliability be assured in a particular manner: by
testing in the crucible of cross-examination.  The Clause thus
reflects a judgment, not only about the desirability of reliable
evidence (a point on which there can be little dissent), but
how reliability can best be determined.

Thus, we note that the empirical holding in Crawford is that
the purpose of the Confrontation Clause of the Sixth
Amendment is to ensure reliability of evidence and that this reli-
ability can only be ensured in one way – by cross-examination.

The punch line in Penny White’s article, 19 Regent University
Law Review 387, 424, is as follows:

At a capital sentencing proceeding, the sentencer must deter-
mine whether an eligible defendant should live or die based
upon factual information presented as evidence.  This factual
information is introduced either through the testimony of
witnesses or exhibits.  The defendant is entitled to challenge
the factual information for the purpose of providing the sen-
tencer, be it judge or jury, with a means of assessing the accu-
racy and reliability of the evidence it has heard.  Determining
the accuracy and reliability of sentencing information is no
less important than determining the accuracy and reliability
of information related to guilt.  The best mechanism for
assessing reliability is confrontation.

After all, don’t we want “reliable” evidence, presented to a
jury at the sentencing hearing and to the judge at the final sen-
tencing on the issue of whether our citizen accused should live
or be sentenced to death?  l

FLIGHT TO AVOID PROSECUTION? 
NOT SO FAST!  FIGHT THE FLIGHT!

(Continued from page 9)

at the time of the alleged flight that he is the subject of a
criminal investigation.  Clearly, proving the third of the
four necessary inferences (consciousness of guilt to con-
sciousness of guilt for the crime charged) can become a
high bar for the prosecution to clear under these circum-
stances.

The issue of the passage of time between the alleged
crime (or the time the defendant becomes aware that he is
the subject of a criminal inquiry) and flight is discussed in
United States v. Borders, 693 F.2d 1318 (11th Cir.1982).
This case is an interesting read simply because it tracks the
investigation and ultimate flight of a federal judge upon
becoming aware he was targeted for his involvement in a
conspiracy to solicit and accept a bribe in exchange for
influencing the outcome of a criminal case pending in his
court.  Focusing on the second necessary inference the
Court stated “[w]hen flight is not immediate, the inference
of a consciousness of guilt weakens…The more remote in
time the alleged flight is from the commission or accusa-
tion of an offense, the greater the likelihood that it resulted
from something other than feelings of guilt concerning that
offense.”  Borders, at 1321.  The importance of the imme-
diacy requirement is discussed in depth in Borders, and
many other federal cases are cited therein dealing with the
issue.

CONCLUSION
The general rule of admissibility of flight evidence still

remains, but since the Jones decision in 1989 other
Alabama cases have relied on its analysis and cited the
Meyers, Behem and Borders cases for the proposition that
all 4 of the inferences necessary to the admissibility of
flight evidence must be supported by the evidence.  See,
Clark v. State, 728 So.2d 112 (Ala.1998); Travis v. State,
776 So.2d 819 (Ala.Crim.App. 1997); Lockhart v. State,
715 So.2d 895 (Ala.Crim.App. 1997); Weaver v. State, 678
So.2d 260 (Ala.Crim.App.1995); Rogers v. State,  630
So.2d 88 (Ala.1992).  There is a plethora of great informa-
tion in the cases relied on by Justice Maddox in Jones.
Read them and arm yourself for the fight. Your local neigh-
borhood prosecutor may be unfamiliar with the four infer-
ences necessary for the introduction of flight evidence.
Make him take on the burden of proving each and every
one.  Be vigilant and Fight the Flight!  l
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